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OFFICE OF THE OMBUDSMAN, ELECTRICITY PUNJAB,




# 248, SECTOR 19-A, CHANDIGARH.



    APPEAL NO.01 of 2009    

Date of Decision: 30.10.2009
M/S INTERNATIONAL TRACTORS LIMITED,

VILLAGE CHECK GUJJRAN,

P.O. PIPLANWALA, JALANDHAR ROAD,

HOSHIIARPUR.-146022.
                  ……………….PETITIONER

   ACCOUNT No. LS-20

Through
Sh. T.R. Chugh, Joint General Manager,

    Sh. Pawan Kumar Gupta, Advocate.

    Sh. Sukhwinder Singh.

 VERSUS


    PUNJAB STATE ELECTRICITY BOARD.    ……….….RESPONDENTS.
 Through 
Er. H.S. Saini,

Addl.Superintending  Engineer,

Operation, Suburban Division,

 PSEB,Hoshiarpur

 Brig. B.S.Taunque,(Retd), Advocate




The petition has been filed against the decision of the Grievances Redressal Forum in case No. CG-78 of 2008 dated 26.11.2008 for upholding the penalty of Rs. 53,41,214/- on account of  voltage surcharge for the period 01.04.2004 to 13.04.2007.

2.

The arguments, discussions & evidence on record were held on 30.10.2009.

3.

Sh. T.R. Chugh, Joint General Managar alongwith Sh. Pawan Kumar Gupta, Advocate, and Sh. Sukhwinder Singh, appeared on behalf of the petitioner.  Er. H.S. Saini, Addl. Superintending Engineer, Operation Suburban Division, PSEB, Hoshiarpur attended the proceedings on behalf of the respondents.
4.

 Sh Pawan Kumar Gupta, Advocate submitted on behalf  of the petitioner that the dispute revolves around the retrospective levy of 10% voltage surcharge of Rs. 53,41,214/- w.e.f. 01.04.2004 to 31.03.2006 in consequence to the instructions issued by the respondent PSEB vide CC No.66/2007 dated  28.11.2007.  He submitted that the petitioner being large supply consumer with a sanctioned load of 7134 KW/3950 KVA was granted the feasibility clearance as “supply voltage on 11 KV’ under the provisions of CC No. 44/2003 and CC No. 52/2004. The instructions of CC No. 52/2004 clearly mentioned that the consumption recorded at 11 KV corresponding to the demand recorded over and above 2500 KVA shall be increased by 10%.  Thereafter, the respondents have issued CC No. 66/2007 dated 28.11.2007 which has changed the basis of voltage surcharge. It now lays down that  the energy consumption with contract demand above 2500 KVA and upto 4000 KVA,  (except Arc Furnace) catered at  11 KV is to be enhanced by 10% for the period from 01.04.2004 to 31.03.2006.  Thus, 10%  voltage surcharge was made payable with effect from  01.04.2006 on the total consumption charges including demand surcharge as per CC No. 36/2006.  The petitioner has the retrospective action of raising demand. He argued that the respondent PSEB can not issue revised instructions of the CC No. 66/2007 after a gap of three years with retrospective affect to apply to consumers cases like that of the petitioner who were covered under the instructions issued by CC No. 52/2004 dated 11.10.2004 where it was not mandatory for the LS consumers to have the connection at 66 KV.  He referred to para 9.11 of orders of Punjab State Electricity Regulatory Commission which allows  that the  contract demand exceeding 2500 KVA and  upto 4000 KVA  can be catered at 11 KV.  The petitioner would have had no objection to apply for the connection at 66 KV if instructions to do so were prevalent at the time of sanction or extension of the load.  There are no such circulars or instructions of the PSEB according to which PSEB was competent to revise the tariff from back date.  He raised the question of law with regard to the competency of the respondents to claim additional charges on prorata basis.  He argued that the decisions of the ZLDSC and the Grievances Redressal Forum upholding the act of the respondents and the levy of revised basis for calculation of high voltage amounting to Rs. 53,41,214/- are wrong, arbitrary and  illegal and needs to be set aside.  Regarding the decision of the Hon’ble Punjab & Haryana High Court, announced on 27.04.2009, on the issue of retrospective applicability of voltage surcharge as per CC No. 66/2007 in CWP No.8451/2007 and others, Sh. Gupta, Advocate  clarified that  as petitioner was not party to any appeals, the case of the petitioner  should be heard and  decided on merits.


5.

Sh. B.S. Taunque, Advocate defended the case on behalf of the respondent PSEB.  He stated that regarding the issue of feasibility clearance  given  on 11 KV,  it was conditional as the petitioner has already given  an undertaking in the A&A Form  that  the rules and regulations promulgated by the PSEB shall be abided by them.  As such, the amended provisions of CC No. 66/2007 shall be binding on the consumer as per this undertaking.  Therefore, this objection of having obtained the feasibility clearance on 11 KV will not stand.  With regard to the objection of applicability of charges as per CC No. 66/2007, he clarified that the commercial circular was issued by the PSEB in consequence to the decision of the Punjab State Electricity Regulatory Commission dated 13.10.2006 which was in fact in continuation of the tariff order of that relevant year and was thus a part of tariff order.  Consequently, the CC No. 52/2004 dated 11.10.2004 was superceded by CC No. 66/2007 dated 28/11/2007.  So far as allowability of the extension of load is concerned, he pointed out that the consumer had applied for the extension of load on 11 KV as per A&A form and the feasibility clearance was accordingly given on 11 KV. The consumer must have chosen to apply on 11 KV   in order to avoid the expenses involved for a 66 KV line .  He re-iterated that the amount of Rs. 53,41,214/-  was correctly assessed and charged as per the tariff order.  Further instructions given in the CC No. 66/2007 now stand duly validated by the Punjab & Haryana High Court while discussing various writ petitions filed by the industrial association  CWP No. 2278/2007, CWP 2065/2009  and  CWP No. 1826/2009 etc. on this issue.  The lordship announced their decision through CWP No. 8451 of 2007 of M/S Shreyans V/S PSEB on 27.04.2009 in favour of PSEB.  The counsel further clarified that the consumers who challenged the retrospective levy under CC No. 66/2007 included not only the furnace consumers but other LS consumers as well.  Thus, the decision of the Punjab & Haryana High Court on the issue will be applicable to all the LS category consumers.  In view of including the petition, thus, there was no merit in the case of the petitioner.  Hence, the petition should be dismissed.




7.

The written submissions made by the petitioner’ and the replies given by the respondents have been scrutinized carefully.  The arguments competently given by the counsel of the petitioner and by the experts from the commercial wing and the Legal Advisor representing the case of the respondents have been heard.  The dispute relates to the  question as to whether the respondents could levy 10% voltage surcharge retrospectively w.e.f. 01.04.2004 to 13.04.2007  as per the provisions of CC No .66/2007   dated 28.11.2007.  Was the amended CC No. 66/2007 applicable to the connections which had been released earlier and were being governed by the provisions of CC No. 44/2003  and CC No. 52/2004 ?.  The respondents had raised preliminary objection that the matter involved the dispute on a tariff related issue which was beyond the competency of the Ombudsman.  From the facts brought on record and documents produced, it turns out that the petition has not been filed against the tariff order issued by the Punjab State Electricity Regulatory Commission but the issue relates to the retrospective levy of 10% voltage surcharge by the respondents by  the issue of their circular No. 66/2007.  The dispute to be adjudicated by the Ombudsman is not on any  issue of tariff order pronounced by the PSERC but  the  dispute  has emerged on the implementation of a  circular issued by the respondents in continuation of CC No. 52/2004..  Therefore, the present court is well within legitimate to hear the case and adjudicate on the  merits of petition. 




It transpires that 21 Civil Writ Petitions have been filed  before the Hon’ble Punjab & Haryana High Court on the retrospective levy of 10%  voltage surcharge and the legal validity of CC No. 66/2007 dated 28.11.2007.  The validity and applicability of CC No. 66/2007 to large supply category cases has been decided by  Hon’ble Punjab & Haryana High Court in CWP No. 8451 of 2007 and others  on 27.04.2009 upholding the action of the respondents and holding the levy of 10% voltage surcharge. Regarding the objection of the petitioner that the decision of the Punjab & Haryana High Court was limited in its applicability to the parties in writ petitions  before the Hon’ble High Court, I find that the judgement dated 27.04.2009 has gone into  questions of law and facts of the issue involved.    The judgement covers not only on the Arc Furnace consumers, but also large supply consumers having contract demand of above 4000 KVA and catered at 11 KV.  Therefore, I am of the view that this judgement of the Hon’ble Punjab & Haryana High Court in CWP No. 8451 of 2007 announced on 27.04.2009 (judgement being placed on record) is applicable to all the large supply consumers having contract demand 4000 KVA and above on 11 KV and the petitioner’s case shall be covered fully and no merit of the case will survive.  The respondents are within their rights to recover the amount of Rs. 53,41,214/-.


  8.

The appeal is dismissed.

Place: Chandigarh.


  

   Ombudsman,

Dated: 30th October, 2009.


              Electricity  Punjab,  

.


          




   Chandigarh

