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OFFICE OF THE OMBUDSMAN, ELECTRICITY  PUNJAB,




# 248, SECTOR 19-A, CHANDIGARH.



   APPEAL NO. 42  of 2008.     

 Date of  Decision:  16.10.2008.
M/S MODI COTSPIN,

NEAR INDUSTRIAL GROWTH CENTRE,

MANSA ROAD,

BATHINDA.





……………….PETITIONER

  ACCOUNT No. LS-38

  Through
  Sh. Rakesh Kumar Modi,
  Sh. Amarjit Sharma, Counsel,

  Sh. S.R. Jindal,


 VERSUS

 PUNJAB STATE ELECTRICITY BOARD.  
………….….RESPONDENTS.

 Through 


            Er. Karnail Singh Mann,

 Addl.Superintending Engineer,


 Operation Division,


 PSEB, Bathinda.
 

 The petition is filed against the decision of Grievances Redressal Forum in case No. CG-30 of 2008 dated 28.05.2008 upholding the levy of penalty of Rs. 7,30,618/- for violations committed  during  Peak Load Hour Restrictions on dated 20.09.2005,15.12.2005 & 28.02.2006 
2.

The arguments, discussions & evidence on record were held on 16.10.2008.
3.

Sh. Rakesh Kumar alongwith Sh. S.R. Jindal and Sh. Amarjit Sharma, counsel appeared on behalf of  the petitioner.  Er. Karnail Singh Mann, Addl. Superintending Engineer/Operation Division, PSEB, Bathinda appeared on behalf of the respondents.

4.

While presenting the case on behalf of petitioner Sh.Amarjit  Sharma, stated that it pertains to the levy of penalty of Rs. 7,30,618/-  for violations of Peak Load Hour Restrictions as per the DDLs taken by the Sr. Xen/MMTTS on 20.09.2005, 15.12.2005 and 28.02.2006. The petitioner enjoyed a LS connection with a sanctioned load of 234.662 KW and contract demand of 226 KVA.  The appellant consumer applied for peak load exemption  with comments of “ till further request” for 100KW on 14.03.2005.  In response to which, Dy.Chief Engineer/ DS Circle  Bathinda  vide his letter dated 25.4.2005 allowed the exemption for a  period of six months i.e. from 15.03.2005 to 14.09.2005.  The counsel argued that the Peak Load Hour Restriction exemption should have been given for an unlimited period i.e. “till further request” and not limited to six months.  He relied on the instructions contained in PR circular No. 02/98 dated  28.04.1998 and instructions contained in letter of the Chief Engineer/S.O.&C’s Memo No. 11397/11424/SO/PRC/LD-38 dated 14.11.2002 clarifying  that the exemption of 100 KW can be granted to the consumer for a period more than six months. He argued that the energy bills issued for the disputed period by the PSEB are silent about the peak load
 exemption  and the PLE  charges or the period of exemption.    The Sr. Xen/MMTS worked out the PLVs  after considering peak load exemptions of 100 KW.  He further clarified that while forwarding the petitioner’s case for enhancement in peak load exemption from 100 KW to 165 KW, the SE/Operation has accepted the existence PLR exemption as 100 KW on 26.05.2006 for the  period 25.05.2006 to 31.10.2006.  Subsequently, the Dy. Chief Engineer/Operation, Bathinda regularized  the sanction  for the  peak load exemption beyond the period 14.09.2005 “ till further request” on 02.11.2006, ex-post-facto. It was only on 2.4.2007 that Chief Engineer/Commercial annulled the peak load exemption regularized by the Dy.Chief Engineer on 2.11.2006.  A revised penalty notice for Rs. 14,61,235/- was issued on 05.04.2007 which  was revised to Rs. 11,68,985/- by the ZLDSDC.  He further contended that the decision of the Forum in reducing recovery of penalty to 50% is not based on natural justice or any rules/instructions issued by the PSEB as they have held the respondent Board responsible for not granting the exemption as per the request of the consumer.  The respondents failed to charge the peak load exemption charges alongwith the monthly bills as per Sales Regulation  No. 168.1.2.1 as the amount for the period 15.03.2005 to 14.09.2005 was charged in the energy bill for the month of May,2006.  Therefore, the question of charging any penalty for PLRs as per DDLs  dated 20.09.2005, 15.12.2005 and 28.02.2006 does not arise. The whole issue of PLE beyond 15.09.2005 was decided after due consideration of facts  by the  Dy.Chief Engineer/Operation Bathinda within the rules and regulations of the PSEB.   The penalty of Rs. 7,30,618/-  so upheld by the Forum should be set aside as the respondents failed to apprise the petitioner the peak load exemption of 100 KW  did not exist during the disputed period 

5.

Er. Karnail Singh Mann, Addl. Superintending Engineer while defending the case on behalf of the respondents stated that the consumer had applied for peak load exemption on 14.03.2005 for 100KW with the words “till further request”. He was allowed the peak load exemption vide Dy.CE/DS Circle Bathinda Memo No. 9562/68 dated 25.04.2005 as per PR circular No. 2/98, 11/99 and 3/2004 for a specific period from 15.03.2005 to 14.09.2005.  The consumer did not make any request for PLE exemption for any period subsequently.  Er. Karnail Singh Mann, contended that the peak load exemption could have been allowed for a period of more than six months if the consumer had made request for the same after 15.09.2005.  It is not mandatory, but is for the competent authority to decide. S.E./DS Circle Bathinda was within the legitimate right to have accorded permission for peak load exemptions for six months only  and had intimated the consumer immediately.  He also admitted that a wrong ex- post facto sanction of peak load exemption beyond 15.09.2005 was given by the Dy.Chief Engineer,Operation Bathinda vide his letter No. 20134 dated 2.11.2006 which was set aside by the Chief Engineer/Operation, West Bathinda vide his Memo No. 5061 dated 02.04.2007. Regarding the request of the consumer for enhancement of PLE, wrong presumption was made regarding the continuity of exemption of 100 KW both by the consumer and the PSEB. The amount of penalty initially charged as  Rs.2500/- and Rs. 5040/- for the period 9.10.2005 to 1.12.2005 and 03.01.2006 to 20.02.2006 was incorrect.  The extension to the peak load exemption from 100 KW to 165 KW was conditional and for a period from 25.05.2006 to 31.10.2006. He re-iterated that the exemption for the 100 KW was also for a specific period i.e. 15.03.2005 to 14.09.2005. The authorized representative stated that the Forum has given the decision after careful consideration of the arguments and submissions made by the appellant consumer. He requested that the decision of Forum, not being as per regulations should be set aside and the decision of the ZLDSC should be restored. 

6.

In a rejoinder, the petitioner stated that the PSEB has not followed the PR circular No. 02/98 dated 28.04.1998 and the letter of Chief Engineer/SO&C,PSEB,Patiala dated 14.11.2002  holding that  there was no bar for granting exemption for more than six months on the request of the consumer.  According to the counsel, there are no provisions for granting exemptions contrary to the request of the consumer.   He further stated that the withdrawal of the ex-post facto sanction beyond 15.09.2005 is not as per any specific instructions given by the PSEB.  In respect of the arguments that the exemption of 100 KW beyond 15.09.2005 was a mistake by the Dy.Chief Engineer and Sr.Xen/MMTS is not acceptable. All the officers of the PSEB were of the firm opinion that the consumer had been allowed peak load exemption of 100 KW and on that very basis, they had recommended and sanctioned the peak load exemption from 100 KW to 165 KW.  Keeping these facts in view, the decision of the Forum needs to be set aside for the sake of justice.

 7.

The written submissions, the rejoinder and the reply given by the  respondents have been perused.  The oral arguments put forward by both the parties have been heard carefully.  I find that the petitioner firm who holds  large supply connection with a sanctioned load of  234.662 KW had applied for peak load exemption for 100 KW with effect from 15.03.2005  “till further request“.  The PLE for 100 KW, requested was for an indefinite period but the competent authority sanctioned it for six months i.e. upto 15.09.2005 only.  It in no way infringed the rights of the petitioner nor was it against rules and norms laid in PR circular No. 2/98 and the  letter No. 11397/11424 dated 14.11.2002 of the  Chief Engineer/S.O.& C, PSEB, Patiala. The assumption by the petitioner that the PLE sought  “till further request” meant no further  future  action for extension of PLE despite having received the intimation for PLE’s sanction upto 15.09.2005 is misconceived and is  the root cause for all the penal demands raised by the respondents.  The plea that respondents charged the exemption charges of 100 KW in May,2006 and that case of enhancement  of PLE exemption to 165 KW was processed with the presumption of 100 KW already granted beyond 15.09.2005 by the respondents will not help the petitioner as  the sanction letter for PLE of 100 KW upto 15.09.2005 was already served on him on  25.04.2005.  It was obligatory on the petitioner to have applied for PLE exemption for 100 KW beyond 15.09.2005 whether or not PLE charges were debited to the monthly energy bills.  Rules and Regulations of respondents are very clear on this issue.  No doubt, the petitioner has defaulted and is responsible for the consequences, but the conduct of the officers of the respondents is not above board either after 15.09.2005.  Lack of timely and faulty processing of petitioner’s case by the field officers consistently and by all wings can not be condoned.  A harsh administrative action on the defaulting and erring officials acting inefficiently and beyond authority is required.  For the delayed charging of PLE charges of 100 KW and regularizing the PLE beyond 15.09.2005 ex-post facto, the respondents are equally responsible.  Under the facts and circumstances, both the parties are to be equally blamed for non action on each side.  In the interest of justice both the parties should bear the consequences equally and the respondents can not claim to be compensated fully.  The approach of the Grievances Redressal Forum to uphold only 50% of the penalty charges of PLE recoverable from the petitioner is judicious and is upheld.  The respondents are directed to recover the unpaid balance of the chargeable amount of 50% PLEC in equal instalments by 30.06.2009. No interest shall be chargeable on the total recoverable penalty amount, if the equal instalments are paid in time.

8.

The appeal is partly allowed.
Place: Chandigarh.

                 


    Ombudsman,  
Dated:, 16th October,2008.

           

    Electricity Punjab,








    Chandigarh.

