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IN THE COURT OF  HON’BLE OMBUDSMAN, ELECTRICITY PUNJAB, 

# 248, Sector 19-A, CHANDIGARH.
 APPEAL No. 8 of 2007.
     
 

  Date of Decision: 17.08.2007.







M/S GARRISON ENGINEERS, MES,

FEROZEPUR ROAD,LUDHIANA.


………….. ….  PETITIONER.

ACCOUNT NO.  BS-03/00003

Through

Sh. R.V. Raghavaiah,

Garrison  Engineer/MES

Sh. B.C. Shiv, Counsel.
VERSUS

PUNJAB STATE ELECTRICITY BOARD.           ………………RESPONDENT.

Through

Er. Tarlok Singh,

Addl. S.E./Operation,

Aggar Nagar (Special)

Division,PSEB,Ludhiana.



The petition is against the decision of the Grievances Redressal Forum in case No. 1235 of 2005 (CG-21) dated 28.11.2006 for upholding that the amounts charged to the petitioner towards excess installed transformer capacity and generating set fees were recoverable from them.



The arguments, discussions and evidence on record were held on 13.08.2007 & 17.08.2007.

2.

Sh. B.C. Shiv, Counsel and Sh. R.V. Raghavaiah, Executive Engineer appeared on behalf of the petitioner and Er. Tarlok Singh, Addl. Superintending Engineer /Operation, Aggar Nagar Division (Special) Ludhiana attended the proceedings on behalf of the Respondents. 

3. 
Sh. B.C. Shiv, counsel of the petitioner stated that there are two aspects of grievance which require redressal.   First, the total disputed amount of Rs. 4,66,875/-  charged on account of alleged excess transformer capacity and  Generating  set  fees detected in ECR No. 25 & 26/R-22 dated 26.02.2004 is illegal.  

 

The counsel stated that the alleged ECR No. 25 & 26/R-22 so prepared on 26.02.2004 is fabricated as the AEE/Enforcement, Ludhiana never entered the MES premises on 26.02.2004 because no entry of his visit has been recorded in the register maintained at the Main Gate of the premises.  He further disputed that the alleged transformer installed capacity of 1200 KVA being installed within the premises of ammunition depot could not have been physically checked up by the AEE/Enforcement.  He also disputed the reported sanctioned installed transformer capacity of 600 KVA instead of 675 KVA mentioned in said ECR. Regarding the installation of Diesel Generating sets and charging of alleged surcharge of  Rs. 16,875/- on 4  DG Sets, he argued that it is not leviable rather Rs. 5000/- already stands deposited as DG sets fee charges on 03.05.2000.  The alleged ECR not being based on facts or actual checking needs to be quashed. 



 The counsel contended that the Forum have not dealt with  the  point  of  status of the Military Engineer Services ( MES)  being that of a Deemed Distribution Licensee and not a consumer as per Electricity Act, 2003.   Sh. B.C. Shiv argued that MES is a Deemed Distribution Licensee under section 14 of the Electricity Act.2003.  The MES does not fall in definition of consumer under section 25 (15) of the Electricity Act, 2003 as it has its own consumers.  He further clarified that issue of MES as Deemed Licensee under this Act has been considered by the Ministry of Power in letter No. 25/19/2004-R&R dated 26.07.2004 in consultation with Ministry of Law that MES which is a subordinate organisation of the Ministry of Defense entrusted with and engaged in supply of Electric Power meets the requirement as provided in the 3rd proviso to Section 14 of the Electricity Act 2003.  He further stated that Punjab State Electricity Regulatory Commission, Chandigarh vide Memo No. PSERC/Reg-57/3491-92 dated 08.09.2004 in view of Govt. of India, Ministry of Power, New-Delhi letter No. 25/19/2004-R&R dated 26.07.2004 has also agreed to  MES having  a status of Deemed Distribution Licensee.  Hence, MES is not a consumer.  The Garrison Engineer (GE), MES takes supply from the Respondents at a single point Bulk Supply at 11 KV supply voltage at Baddowal Military Complex (Ammunition Depot) Account No. BS-03/00003 for further distribution in Defence areas.  Old Agreement executed for Supply of Electricity is deemed to be amended to this extent automatically.  The Asstt. Executive Engineer/Enforcement of Respondent being Licensee has no jurisdiction to enter the premises of another Licensee (MES) beyond the point of supply.  Therefore, the demand of Rs. 4, 66,875/- raised by Addl. SE/Operation Aggar Nagar Division (Spepcial) PSEB,Ludhiana vide  recovery notice Nos.  259 dated 26.03.2004 and 363 dated 23.04.2004 from the MES is illegal and un-constitutional.

 



The second grievance is regarding the deposit of Rs. 9, 57,986/- being estimated cost of augmentation of existing ACSR conductor 30 mm 2 to 48 mm 2 for the enhancement of load by 1053 KW requested by the MES.  The amount alongwith  Rs. 1,02,650/-  as Departmental charges was also deposited on 28.06.2005.  The requested extended load had been released in September,2005  without  augmentation of the 11 KV independent feeder of MES.  The work of augmentation has not been executed till date.  Therefore, the counsel submitted that the amounts so deposited on account of estimated cost and departmental charges are required to be refunded to the MES with interest.

4.

Er. Tarlok Singh, Addl. SE/Operation, Aggar Nagar Division (Special),Ludhiana presented the written submissions on behalf of the Respondents and stated that the total  amount of Rs 4,66,875/- ( Rs. 4,50,000/-  as load surcharge levied on the excess transformer capacity  and Rs. 16,875/- being permission fee of  DG Sets  is  chargeable to the  petitioner as per the excess Transformer capacity and DG Sets installed detected in the Checking Report dated 26.02.2004.



The representative of the Respondent argued that the ECR 25-26/R-22 dated 26.02.2004 is not a self created document.  He contended that during the proceedings before the Grievances Redressal Forum, it was proved that the checking was done in the presence of one of the employees who received the copy of the report in token of their acceptance.



The checking report gives exhaustive details of the distribution transformers installed alongwith minute details like the number ,make, capacity, year of manufacturing, location of the  installation of each  transformer etc. All the details could not have been incorporated by the inspecting officer/Enforcement in his ECR No.  25 & 26/R-22 dated 26.02.2004 sitting in his office.



Regarding the competency/authority of the Asstt. Executive Engineer, Enforcement to inspect the premises of the MES, Er. Tarlok  Singh stated that  he was the competent officer  in accordance with the Regulation 134.5 of Electricity  Supply Regulations because the sanctioned load of the consumer (MES) at that time  was 499.570 KW with contract demand  of 600 KVA (Transformer capacity).  He has also submitted a letter of Dy. Chief Engineer/Enforcement, PSEB,Ludhiana bearing Memo No. 873/DE dated 16.08.2007 stating that CC No. 44/2000 dated 21.06.2000 authorised a Sr. Xen/Addl. SE/Enforcement to check the load upto 500 KW,  but with the subsequent  creation of posts of AEEs and their allocation to the Enforcement Wing, such powers  automatically reverted to AEEs/Enforcement  to check the load upto 500 KW.  However, he expressed inability to substantiate his views with any documentary evidence or commercial circular letter between the intervening period upto the issue of CC No. 24/2005 or the completion of Electricity Supply Regulations (amended upto December, 2004) wherein the PSEB has clearly authorized the AEE/Enforcement to check load upto 500 KW.



Regarding the deposit of cost of estimate of Rs. 9,57,986/- and Rs 1,02,650/-as Departmental charges, Er. Tarlok Singh insisted that in view of the  request for extended load, augmentation was required and charges were  rightly recovered  for the purpose of augmentation of  ACSR conductor to 48 mm  Sq.




He vehemently denied the claim of status of Deemed Distribution Licensee under   section 14 of the Electricity Act , 2003 and re-iterated that MES is categorized as  bulk supply consumer as they have  taken the bulk supply connection after entering into a contract with the PSEB. The levy of monthly minimum charges is leviable on the contract demand calculated on the sum of the rated capacities of 11 KV Distribution transformer  in KVA in their case as HT Bulk supply consumer.



It is in terms of regulation No. 88.5.3 that the MES as consumer has been penalized for having installed un-authorised transformer capacity of 1200 KVA in excess of the sanctioned capacity without permission.  As such, the PSEB has every right to inspect the installations of the transformers. The checking by the AEE/Enforcement was a legitimate action.  It was also submitted that such existing agreements executed for supply of bulk supply cannot be deemed to be amended or substituted in terms of Electricity Act 2003 automatically.


5. 
I have carefully considered the written submissions made, the oral discussions and the documentary evidence produced by both the parties. The claim of the petitioner’s status that of a deemed licensee and not of a consumer as on 26.02.2004 i.e. the date of inspection relying on letters issued by Ministry of Power and PSERC cannot be accepted.  The un-bundling of functions of the Respondents i.e. Generation, Transmission and Distribution of Electricity has yet to materialize.  Consequential amendment to the Conditions of Supply of Electricity by the concerned Authorities or Respondents governing the classifications of consumers or chargeable tariffs for various categories of consumer etc. will follow later.



Moreover, I am of the view that the status of the petitioner cannot be altered retrospectively as both letters relied upon have been issued subsequent to the checking date.  As such, the existing Agreement of the supply of power as entered at the time of seeking connection or extended contract demand as a bulk supply consumer survives.  Under the circumstances, the status quo of the appellant continues to fall under the definition and classification of Consumer as per Regulations 2.3 and 6.3 of Conditions of Supply for Sale of Electric Energy notified by the Respondents.



With regard to the legality and validity of the ECR No. 25 & 26/R-22, I find that sufficient proof and evidence of the physical checking of the premises of MES (Ammunition Depot), Baddowal made by the Asstt .Executive Engineer/Enforcement, Ludhiana on 26.02.2004 are available.  However, the competency of Asstt. .Executive Engineer/Enforcement being the authorized officer for checking load of this consumer as per the standing instructions on date is questionable.  The instructions regarding Authorised officer (Enforcement) being a Senior Executive Engineer/Enforcement to check the consumer as contained in CC No. 44/2000 (which got modified by CC No. 24/2005) were applicable.  No other modification on the competency of officers for load checking has been brought on record.  Consequently, the checking of the appellant’s premises on 26.02.2004 by the AEE/Enforcement gets vitiated and cannot be upheld.  The disputed issues thus arising out of checking report No. 25 & 26/R-22 dated 26.02.2004 become null and void.  Hence, the demand on account of load surcharge and the penalty for DG Sets of Rs. 4,66,875/- becomes infructuous.



Regarding the refund of cost of estimate of augmentation work not having been taken up till date, a mutual agreement between the petitioner and Respondents has been arrived.  Both the parties agreed that the existing line of about 40 Amp (11 KV side) with 30 mm2 ACSR should be able to take up the  sufficient load in future  which is being presently used in the Baddowal Ammunition Depot, Ferozepur  Road ,Ludhiana.  Nevertheless, the service connection charges as per the enhanced load are recoverable and  the estimated cost of work of Rs. 9,57,986/- and departmental charges as Rs. 1,02,650/- are not to be levied. 



 In view of the mutual agreement, it is directed that Respondents will  adjust the service connection charges and refund the balance  excess amount to the petitioner within two months of the receipt of this order.



Appeal is partly allowed.

Place:  Chandigarh.





   OMBUDSMAN

Dated: 17th of August,2007.


      ELECTRICITY PUNJAB,








            CHANDIGARH.


