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OFFICE OF THE OMBUDSMAN, ELECTRICITY PUNJAB,

# 248, SECTOR 19-A, CHANDIGARH.

APPEAL NO. 6 OF 2007. 



Date of Decision:  28.06.2007.
SMT. MOHINDER KAUR,

(M/S GLOBE POLYPACK)

362 ,INDUSTRIAL AREA-A,

OPPOSITE PSEB OFFICE,

LUDHIANA.


            …………..  ..PETITIONER.
ACCOUNT NO. MS-98/620
THROUGH

SH. PAWANPREET  SINGH,

SH. J.K. JAIRATH, COUNSEL.

VERSUS

PUNJAB STATE ELECTRICITY BOARD………….RESPONDENT

THROUGH
ER. VIJAY KUMAR KHANNA,

AEE/COMMERCIAL,
BRIG. B.S. TAUNQUE, COUNSEL.


The petition is against the decision in case No. 1234 of 2005 of the Dispute Settlement Authoritys’  (DSA’s) order dated 16.1.2006 up-holding the clubbing of the connection MS-98/0620  with Account No. MS-98/0618 of Sh.Bhagat Singh, husband of the petitioner and directing that charges be levied on account of difference in tariff and 20% LT surcharge for  the period 22.005.2002 to 31.12.2004.


The petitioner was represented through Sh.Pawanpreet Singh and Sh. J.K.Jairath, Counsel and Er. Vijay Kumar Khanna, AEE/Commercial along- with Brig. B.S.Taunque appeared on behalf of the Respondents. The arguments, discussions, evidence on record were held on 9.4.2007, 23.05.2007 & 28.6.2007.
2. 
Sh. J.K. Jairath Counsel of the petitioner stated that dispute regarding clubbing of connection of Account No. MS-98/620 of Smt.Mohinder Kaur with that of her husband Sh.Bhagat Singh Account No. MS-98/618 arose on account of the penalty of Rs.11,94,591.00 raised on 15.02.2005 in consequence to the inspection report No. 47/861 dated 22.11.2002 and ECR No. 3858 dated  05.02.2005


Giving background of the case, the counsel  of the petitioner   submitted that Plot No. 362,Industrial Area A, was allotted to one Sh. Jagir Singh and S.P. connection in the name of Sh.Jagir Singh was initially released by the PSEB on 26.10.1962 which had got extended to 84.525 KW on 15.09.1996.  Sh.  Jagir Singh sold the portion of plot No. 362 alongwith electric connection to Smt. Mohinder Kaur in June, 1996 for which a copies of the sale deed are produced.  The petitioner got the load extended to 99.255 KW alongwith the change of name which was affected on 23.12.1998 bearing Account No. MS-98/620.  Simultaneously, Sh.Bhagat Singh, the petitioner’s husband who had been sold the other half of the Plot No. 362 took a new connection bearing Account No. MS-98/0618 on Plot No. 362 which as per the municipal record  bears Plot No. 362/1.  Before the release of the new connection to Sh.Bhagat Singh and the extension of load to  the petitioner, the officer of the PSEB visited both the premises personally for verification of test report and all the necessary documents for release of extension of load  were submitted in the office of PSEB.  The compliance to the requirement of submission of documentation under CC No. 78/95 was also examined and accepted.


The petitioner connection No. 98/620 has been physically inspected on 24.5.1999, 26.6.2001 and 22.11.2002 during the relevant period under consideration.  On 24.5.1999, the connection of the petitioner was checked by Xen CMC Division Ludhiana.  No abnormality was found with regard to the load but probability of clubbing was suggested.  In this inspection report No. 98/1413, the objections mentioned were that  ” it appears that both the connections are in the same premises.  They should produce registered deed of Plot, Income Tax No. 618/38 and 620/38 and also produce TS-1 for both the connections.”  The compliance was made to the Xen CMC Division Ludhiana by submission of the document of the registration deed of both the Plots, Income Tax Nos. alongwith TS-1 etc.



      The connection of the petitioner was again checked by AEE on 26.6.2001.  The remarks on the second report shows that “everything was O.K.”  The third inspection of the connection of the petitioner  was made on 22.11.2002 by Addl. SE/Enforcement. Kapurthala .  Three observations were made in Checking Report No. 6/91:-
i)
There are  windows in between two connections which do not have glasses but were closed with welding.
ii)
 Cameras were installed in the premises of this       connection whose control was in the office premises of      Account No. 98/620.

iii) Both the bills of the connection were also being paid by the  consumer of connection No. MS-98/0620 i.e.  M/S Globe  Polypack.
                    The checking report was served on Sh. Pawanpreet  Singh.

The site of the petitioner was again checked by AEE/Tech.-I, CMC Special Operation  Division Ludhiana vide his ECR No.3858 dated 5.02.2005. It was observed that the two electric connections bearing Account No. MS-98/620 and MS-98/618 were running in the same premises without any physical separation.  Roof was common.  One window and one ventilator in the hall open towards other connection..  Based on the checking reports, the Account of the petitioner was checked and an amount of Rs.11, 94,591/- was charged for the difference of tariff (LS-MS)  and LT surcharge @ 20% on 15.02.2005.   


 The counsel stated that the officials of the Board have been regularly checking the petitioner’s connection under Electricity Supply Regulation No. 112.1, 112.2, 112.2.1.  


With regard to observations made about common walls, windows etc. of the property in the ECRs, the Counsel submitted   that physical condition of the properties/premises had not been altered since date of release of connection..  Windows exist at the height of 12 ft.  Opening of the window & the ventilator are on the rear side of the premises of Account No. MS-98/620 to provide sunlight and air.  Camera continues to affixed on the common wall and faces her premises.  He conceded that bills for both connections were paid by M/S Globe Polypack in accordance with financial agreement of liabilities at the time of partitioning the business.  He further relied on the case  No. 753 of Smt Kashmir Kaur and M/S Bains  Alloys case No. 722 where DSA themselves accepted a similar arrangement of bills of two connections paid out of one account.
 

6.

A written request to the Chairman to constitute a Clubbing Committee was made vide letter dated 31.3.03 protesting the action taken in letter No. 2356 dated 25.03.2003. The petitioner met CE/Central Ludhiana also on 02.06.05 with a request to form the Clubbing Committee to examine the issue.    Ultimately, the DSA constituted the Clubbing Committee on 22.11.2005 who submitted their report to DSA on 20.12.2005.  The counsel emphasized that the Report of the Clubbing Committee concludes that both the Account Nos. MS-98/618 and MS-98/620 have independent premises and have separate Sales Tax Nos. and Property Nos.  There were two separate business M/S Govind Polypack where Sh. Bhagat Singh was partner controlled by Sh.Simarjit Singh and the another firm M/S Globe Polypack, where Smt.Mohinder Kaur was partner is controlled by Sh.Pawanpreet Singh.  The Clubbing Committee has categorically concluded that there was no electrical mixing of both the connections.  The objection raised was that the measurements of divided property did not tally with measurements given in Registered Deeds.  Moreover, the division of the first floor and the ground floor was not equal.  Prior approval of Industrial Department as per Electricity Supply Regulation No. 167.2.2.  was not taken. The counsel stated that this objection can not be held against the petitioner as the Electricity Supply Regulation 167.2.2 refers to the industry situated in the focal point areas and not for industrial areas.  The regulation is not applicable to the petitioner’s case.



The counsel re-iterated that the clubbing could have been possible if any proof would have been brought with regard to the electrical mixing of  both the connections.  In any case, the cameras are installed on the common wall facing the petitioner’s  part of the area  which control the entry of the main gate  of M/S Globe Polypack and hence is rightfully connected with Account No. MS-98/620.



The DSA accepted the partial findings of the clubbing committee but relied more on Site Report No. 47/861 dated 22.11.2002 and have held that charges on account of difference of tariff (LS-MS) and 20% LT surcharge was recoverable w.e.f. 22.05.2002 to 31.12.2004.   The petitioner craves for full relief and exemption from clubbing with Account No. MS-98/620 during this period.

7.

  The counsel of the Respondents, Brig. B.S. Taunque has submitted written submissions re-iterating the objections raised in the Inspection Reports of Enforcement Officers dated 22.11.2002 and AEE report on 5.2.2005 and endorsed that the two connections MS-98/620 & MS-98/618 were clubbable.  He insisted that the Site Report dated 22.11.2002 had been served on the representative of the appellants.  The counsel was of the view that the petitioner could have made some changes by the time the DSA appointed Clubbing Committee visited the premises on 22.11. 2005. He stated that the clubbing of connections was in accordance with the PSEB regulations framed under the Indian Electricity Act & Electricity Supply Act.



 He also submitted that the partition in the premises was devised in   a manner to utilise the supply of electric connection No. MS-98/620. But no supporting evidence was produced.  He submitted that the appellant defaulted as per provision of Electricity Supply Regulation No. 167.2.2.  which indicates that division into a second industrial unit was not a legal arrangement as permission from Department of  Industries was not obtained. His main emphasis was on the fact that the Appellant’s connection &  status of changes made in the property up to the visit of the Clubbing Committee in November,2005 does not negate the findings of the checking  made by Addl. SE/Enforcement dated 22.11.2002. The DSA after having duly considered the Appellant’s submissions and the Report of the Clubbing Committee had decided to restrict the recovery of the higher tariff charges from 22.05.2002 to 31.12.2004.

8.-

The counsel of Respondent has submitted that the petition of the Appellant is barred by limitation and should be dismissed. In response, the petitioner explained that though the order of DSA was received on 18.03.2006, the amount of relief and the balance amount payable was communicated by PSEB on 18.05.2006 against which the appeal was preferred before the Chairman on 24.05.2006.  The petitioner requested the Chairman for disposal of his petition vide letters dated 15.06.06, 15.07.06, 28.08.2006, and 06.11.2006.  It was only vide letter No. 76211 dated 20.11.2006 that CE/Commercial, PSEB, Patiala directed them to approach the office of the Ombudsman which they did.  As such, there was no delay according to Electricity Supply Regulation No. 144.2.1. Nevertheless, requested that if it is considered beyond limitation, then delay should be condoned.


9.

The counsel of the Respondents, Sh. B.S. Taunque has also filed a separate petition against the orders of the DSA dated 16.01.2006 alleging that it was prejudicial to the interest of the PSEB.  The DSA erred by ignoring essential aspects of the Clubbing Committee’s report & have not been appreciated that:-

i) the measurements of  the Plots of both the partitioned portions did not tally with the measurement recorded in the registration documents.

ii) Both the firms are partnership firms.  The resignation of the partners after 31.03.2005 is an act of afterthought with a motive to have a favourable decision of the DSA.

iii) There is violation of Electricity Supply  Regulation 167.2.1 requiring a rent deed and Electricity Supply  Regulation 167.2.2 requiring the sanction of industrial department before taking the separate connection has not been done.

iv) The committee observed that both the premises are separate with separate gates and there is no electrical mixing between two connections.



    Therefore, changes to the buildings between 05.02.2005 and 22.11.2005 can be distinct possibility.  

10.

    The counsel of the petitioner submitted that the Respondents are barred from filing an appeal against the decision of DSA as per Electricity Supply Regulation No. 142.3.4 which clearly specifies that the decision taken by the authority shall be final so far as PSEB is concerned.  Regarding the objections of not having obtained approval of  the Industrial Department, as per Electricity Supply Regulation No. 167.2.2 are not applicable to the petitioner as that provision relate to  industrial plot  located in focal point and not in industrial area.  The counsel summed up by saying that the conclusions as per the Site Report No. 47/861 dated 22.11.2002 on which the Respondents are relying had not been signed by any of the representative of the petitioner and should not be treated as an a valid document.  However, the receipt of Checking Report 7/91 dated 22.11.2002 was not denied.

11.

Firstly regarding objections raised by Respondents on the petition being barred by limitation, the reasons given by the petitioner that he was under a genuine belief that appeal can be filed only after PSEB had quantified the relief and amounts payable by the petitioner are sound.  Secondly, the new Grievances Redressal System was introduced since the notification of 17th of August, 2005 of Punjab State Electricity Regulatory Commission but this office was instituted in September,2006.  The fates of petitions filed with Board Level Review Committee (BLRC) and not yet disposed of by the BLRC was in suspension.  Petitioners cannot be made to suffer in the transition period.  The date of filing appeal before BLRC can be safely deemed to be the date of filing before the Ombudsman in the case of petitioner.  Any earlier delay being on genuine grounds is condoned. 

12. 
Secondly, the petition filed by the counsel of the Respondents against orders of the  Dispute Settlement Authority  in case No. 1233 of 2005 being prejudicial to interests of the PSEB is misconceived  in  view of Electricity Supply Regulation No. 142.3.4 of PSEB.  



The DSA being the constituted authority of the PSEB itself, no recourse under these instructions lies with the PSEB.  The petition filed on behalf of the Respondents is beyond jurisdiction of their own Electricity Supply Regulations, therefore, is dismissed.

13.

The petition filed by the Petitioner, written arguments, rejoinders submitted and also the documents produced by both the parties have been carefully gone through.  



I observe that despite persistent requests from the petitioner to the PSEB for formulation of a Clubbing Committee for a fair examination of the issue since 31.3.2003, no response was given till the DSA constituted the Committee on 22.11.2005.  It establishes his bonafides as genuine.



The objections raised in both the ECRs  dated 22.11.2002 and 05.02.2005 are  not supported by any sketches drawn by the checking person on site to elaborate or substantiate any additions made in the intervening period.  The Report of the Clubbing Committee who visited the site too has not distinguished any improvements/alterations made in the premises of the Account No. MS-98/618 and A/C No. MS-98/620 as mentioned in the earlier ECRs especially of 22.11.2002. The objections raised are belied by official records, legal documents and the Electricity Supply Regulations of PSEB.  The committee did not establish that unequal measurements as per the. Sale Registration Deeds of Plots are sham deeds or the dissolution of firms meant the rent was charged by the petitioner and the Rent Deeds were not written.  The objection regarding approval by Industry Department as per Electricity Supply Regulation 167.2.2 is misplaced.  The Committee did not conclude that the omissions as pointed out by them were with a purpose to defraud the PSEB from payment of higher tariff as LS consumer.  The committee did not recommend clubbing but concluded that there was no inter-mixing of the connections on two separate plots.


I am of the view that the case for clubbing the petitioner’s Account No. MS-98/618 with MS-98/620 for the period 22.5.2002 to 31.12.2004 is not established. The petition is accepted.  No charges for difference of tariff and 20% LT surcharge for the period 22.05.2002 to 31.12.2004 are recoverable.  The amount of Rs.4,42,122/-  already paid by the petitioner should be adjusted without interest against the future energy bills within two months from the date of receipt of this order.
Place: Chandigarh                                    

Omudsman                                           Dated:28th June,2007.


          Electricity Punjab,Chandigarh.



