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OFFICE OF THE OMBUDSMAN, ELECTRICITY  PUNJAB,




# 248, SECTOR 19-A, CHANDIGARH.



     APPEAL NO.18 of 2009   

 Date of Decision: 23.07.2009
    M/S. VARDHMAN SPINNING AND 

    GENERAL MILLS,

    ( A UNIT OF VARDHMAN TEXTILES LIMITED),

    CHANDIGARH ROAD,

     LUDHIANA-141011.
    


   ……………….PETITIONER

  ACCOUNT No.  FP-01-00029

  Through
  Sh.  V.K. Goyal.Chief Executive.

  Sh.  P.K.Aggarwal, Asst. Vice President.

 VERSUS


    PUNJAB STATE ELECTRICITY BOARD.     ……….….RESPONDENTS.
 Through 
     Er. H.S. Jogi,

  Addl.Superintending Engineer,

  Operation, Focal Point Division,(Special),

  PSEB ,Ludhiana.




The petition No. 18 of 2009  has been received from M/S Vardhman Spinning & General Mills ( A unit of Vardhman Textiles Limited), Chandigarh Road, Ludhiana  against the orders of the Grievances Redressal Forum in case No. CG-13 of 2009 dated 22.04.2009 of M/S Vardhman Spinning & General Mills Limited, Ludhiana.

2.

The arguments, discussions & evidence on record were held on 23.07.2009.

3.

Sh. V.K. Goyal, Chief Executive alongwith Sh. P.K. Aggarwal appeared on behalf of the petitioner. Er H.S. Jogi, Addl. Superintending Engineer, Operation Focal Point Division, (Special) PSEB, Ludhiana attended the proceedings on behalf of the respondents.
4.

 Sh. V.K. Goyal,  authorised  representative of the petitioner was directed to clarify as to how  M/S  Vardhman Spinning & General Mills ( A unit of Vardhman Textiles Limited) has appealed against the orders of the Forum in the case  of  M/S Vardhman Spinning & General Mills Limited confirming the  demand of  Rs. 78,50,325/- on account of difference of ACD at new rates raised as per Sales Regulation 38.8.5 by PSEB for recording the change of name  (Account No. FP-01/00029) required in pursuance to the orders of the Hon’ble High Court for the State of Punjab and Haryana, Chandigarh. Giving the background of the case, he submitted that the petition is against the original electricity connection  that existed in the name of M/S Vardhman Spinning and General Mills Limited.  Subsequently, in view of de-merger of textile business of Vardhman Spinning and General Mils Limited and its vesting in Mahavir Spinning Mills Limited pursuant to the orders of the Hon’ble Punjab and Harynana High Court, dated 4th March, 2005, the appellant applied for change of name from  M/S Vardhman Spinning and General Mils Limited to M/S Vardhman Spinning and General Mills ( A unit of Mahavir Spinning Mills Limited)  vide their letter No. CE/APR/275 dated 09.04.2005.  However, thereafter, the name of  M/S Mahavir Spinning Mills Limited was changed to “Vardhman Textiles Limited” with effect from 05.09.2006 as per the provisions of Companies Act, 1956. It was vide their Memo No. 584 dated 11.10.2006, PSEB directed the appellant to deposit a sum of Rs. 78,50,325/- as difference in  ACD as the new consumer before effecting  change of name under Sales Regulation No. 38.8.5.  Sh. V.K. Goyal submitted that the provisions of clause 38.8.5 of the Sales Regulation were not applicable to their case as M/S Vadhman Spinning and General Mills Limited was existing  consumer and did not assign, transfer or parted with the benefit of any agreement executed with the PSEB to someone else.   It is the same unit and situated at the same premises and place.  It is only a request for change in its name which was necessitated to give effect to the orders dated 04.03.2005 passed by the Hon’ble High Court for the State of Punjab & Haryana sanctioning the scheme of Arrangement and Demerger  between Vardhman Spinning and General Mills Limited and M/S  Mahavir Spinning Mills Limited (presently known as Vardhman Textiles Limited).  As per the court ‘s orders all the property, rights and powers of the textiles undertaking of  M/S Vardhman Spinning & General Mills Limited, the transferor Company  stood vested in the M/S  Mahavir Spinning Mills Limited  ( the transferee Company) without any further act or deed for the Transferor Company.  The change did not effect rights and liabilities of the Textiles Unit so far as the PSEB is concerned and the request for recording change in the name of the Company by the PSEB. The authorized representative also explained that since a unit can not carry the word’ Limited’  the name of the textile division/unit had to be changed to Vardhman Spinning and General Mills which was done by  passing  of a resolution  by the Board of Directors under whom the right and liabilities of the Unit have been vested.  No new entity has come into existence and the claim of PSEB raised vide their Memo No. 584 dated  11.10.2006 for Rs. 78,50,325/- as difference in ACD levied in accordance with Sales Regulation No. 38.8.5 and up-held by the Forum  is unjustified  and  should be quashed.  There is no change in the ownership and the textiles division was put under the management of M/S  Mahavir Spinning Mills as per  a scheme of Arrangement and Demerger. The Sales Regulation 38.11.2 clearly states that a limited company registered under the Companies Act when applies for the change of the name does not affect the rights & liabilities of the Company, therefore, no additional ACD was required to be asked by PSEB. He thus concluded that the Forum has wrongly upheld the levy of difference in AACD of Rs. 78,50,325/- and given illegal directions to  further charge interest and surcharge there on. The orders of Grievances Redressal Forum so passed on 22.04.2009 should be set aside

5.

 Er. H.S. Jogi, Addl. Superintending Engineer, from the respondents relied on the written reply sent regarding the grounds of appeal/petition.  He reiterated the facts that  M/S Vardhman Textile Limited  has merged with M/S Mahavir Spinning Mills and now the fresh connection was required in the name of M/S Vardhman Spinning & General Mills (  A Unit of Vardhman Textiles Limited).  The change of name is effected and therefore, the petitioner has been asked to deposit Rs. 78,50,325/- as difference of ACD which is in accordance with the Sales Regulation 38.8.5.  He did not agree that Sales Regulation 38.11.2 was applicable to the case of the petitioner.  The change of name has been necessitated after the approval of the scheme of “Arrangement and Demerger” of textile business of M/S Vardhman Spinning & General Mills Limited, the major share of equity Share Capital, Profit & Loss and other  reserves has been transferred to M/S Mahavir Spinning Mills Limited.   As such, there is clear change in assets and liabilities of the existing company i.e. M/S Vardhman Spinning & General Mills Limited which has been de-merged and now vests in M/S Mahavir Spinning Mills Limited.  The existing Share Capital of M/S Vardhman Spinning & General Mills Limited has been split between M/S Vardhman Spinning & General Mills Limited and M/S Mahavir  Spinning Mills Limited in the ration of 20:80.  He further added that the average energy bill of the firm is about 1.5 crore whereas existing ACD is Rs.21,13,675/- which is too meager and needs to be enhanced as per ‘Conditions of Supply’ clause 8.8. Therefore, the demanded ACD of Rs. 78,50,325/- and confirmed by the Forum is legal and levied as per Sales Regulation  38.8.5.

6.

After having gone through the written and oral submissions made by the representative of the petitioner and the replies given by the respondents, the fact regarding the approval of the scheme of ‘Arrangement and Demerger’ of textile business  unit of M/S Vardhman Spinning & General Mills Limited  and it becoming a part of M/S Mahavir Spinning Mills Limited with effect from 01.04.2004 is undisputed and admitted as per records.  The dispute relates to the levy of additional ACD by the respondents under clause 38.8.5 as name of  M/S Vardhman Spinning & General Mills Limited, Ludhiana was changed to M/S Vardhman Spinning & General Mills ( A Unit of M/S Mahavir Spinning Mills Limited) necessitated by the transfer of textile division from one company to another. The fact is that as per the approved scheme of  ‘ Arrangement and De-merger’, the textile business of M/S Vardhman Spinning & General Mills Limited alongwith it assets and liabilities was merged and vested with M/S Mahavir Spinning & General Mills as one of their textile unit.  The merger led to the transfer of this non-corporate entity to corporate ownership of M/S Mahavir Spinning Mills.  This is also corroborated by the resolution passed by the Board of Directors of M/S Mahavir Spinning Mills Limited Ludhiana to drop the word ‘Limited’ and make the unit as M/S Vadhman Spinning & General Mills ( a unit of M/S Mahavir Spinning  Mills Limited) under the management of M/S Mahavir Spinning Mills. It means the new consumer with effect from 01.04.2004 is M/S Vardhman Spinning & General Mills ( a unit of M/S Mahavir Spinning Mills).  The old consumer M/S Vardhman Spinning & General Mills Limited Ludhiana continued as an separate independent company with the investment business though ultimately it got the name changed to M/S Vardhman Holdings. In this context, the claim of the petitioner that the provisions of Sales Regulation 38.11.2 were applicable to them does not survive.  After demerger, textile unit of M/S Vardhman Spinning & General Mills Limited, became a non-corporate unit of M/S Mahavir Spinning Mills.  Thus, with the re-structuring of the two corporate entities, M/S Vardhman Spinning & General Mills and M/S Mahavir Spinning Mills Limited, the textile units were centralised under the Company M/S Mahavir Spinning Mills Limited. The new connection has been applied in the name of M/s Vardhman Spinning and General Mills ( a unit of Mahavir Spinning Mills),  therefore, the change in name for the sake of new connection was necessitated by the sequence of circumstances.  Consequently, the difference in ACD which is a  one time charge under the Sales Regulation 38.8.5 has been rightly claimed by the respondents. The petitioner, however, has made a request that interest and surcharge should be waived off in view of the peculiar circumstances as there has been no mis-statement or concealment of facts and 50% of the claim of PSEB is already deposited.  Under the facts & circumstances, in so far as the request for the waiver of surcharge is concerned, the respondents are directed not to recover the surcharge on the due payments.  However, the interest applicable on the balance payable amount may be recovered in accordance with rules and regulations of the respondents 

 7.

The petition is partly allowed. 

Place: Chandigarh.


  


   Ombudsman,

Dated 23rd July,,2009.




   Electricity Punjab,
  

.


          




   Chandigarh.
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