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PUNJAB STATE ELECTRICITY REGULATORY COMMISSION 
SCO NO.220-221, SECTOR-34 A, CHANDIGARH 

 
Petition No. 52 of 2014 

       Date of Order: 01.02.2016 
 
 
Present:  Smt. Romila Dubey, Chairperson 
   Shri Gurinder Jit Singh, Member 

 
In the matter of:  Petition under section 86(1)(b) and 86(1)(f) of 

The Electricity Act, 2003 seeking:   
                           1. Payment of capacity charges during 

19.02.2014 to 03.03.2014 when availability 
was declared on coal from alternate sources;  

2. Recovery of cost of certain components of the  
Energy Charges wrongfully withheld; and  

3. Calculation of energy charge based on “as 
fired” GCV of coal. 

 
And 

 
In the matter of:  Nabha Power Limited, SCO 32, Sector 26-D, 

Madhya Marg, Chandigarh-160019. 
..........Petitioner 

 
Versus 

 
Punjab State Power Corporation Limited, The 
Mall, Patiala-147001. 

..........Respondent 
 

ORDER 
 
 Nabha Power Limited (NPL) filed this petition under section 

86(1)(b) and 86(1)(f) of The Electricity Act, 2003 (Act) seeking 

payment of capacity charges during 19.02.2014 to 03.03.2014 

when availability was declared on coal from alternate sources,  

recovery of cost of certain components of the energy charges 
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wrongfully withheld and calculation of energy charges based on 

“as fired” GCV of coal. 

2. NPL submitted as under:  

i) NPL is a company incorporated under the Companies Act, 1956 

having its registered office at PO Box no. 28, near Village 

Nalash, Rajpura-140401, Punjab and was a Special Purpose 

Vehicle (SPV), which had been initially set up by the erstwhile 

Punjab State Electricity Board (PSEB), predecessor of Punjab 

State Power Corporation Limited (PSPCL), for developing 

2x700 MW Rajpura Thermal Power Project (project).  

ii) NPL, after having been taken over by L&T Power as the 

successful bidder, entered into Power Purchase Agreement 

(PPA) with PSEB on 18.01.2010. Unit-1 and Unit-2 of the 

project were synchronized on 15.12.2013 & 20.06.2014 and 

achieved commercial operation (CoD) on 01.02.2014 & 

10.07.2014 respectively.  

iii) NPL has invoked the jurisdiction of the Commission under 

section 86(1)(f) of the Act, seeking recovery of wrongful 

deduction of capacity charges by PSPCL for the period during 

which capacity was declared on non-linkage coal and recovery 

of non-payment/wrong deduction of the following components of 

the energy charges in the monthly bills raised by NPL: 

a) Coal washing charges and compensation for loss of quantity 

on account of washing 

b) Surface road transportation charges 

c) Liaisoning charges    

d) Transit and Handling losses 

e) Third party coal testing charges 

f) Gross Calorific Value (GCV) of coal to be taken for 
computation of energy charges on ‘as fired’ basis. 
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iv) South Eastern Coalfields Limited (SECL) issued Letter of 

Assurance (LoA) in respect of 1200 MW project (capacity as per 

bid documents) for supply of 5.55 million tonne per annum of 

coal on 11/18.12.2008. Clause 1.1 of the LoA specifically 

provides that where the incremental coal supplies available with 

the assurer are less than the incremental coal demand then 

such incremental availability will be distributed on pro-rata basis 

and the balance quantity of coal will be met through imported 

coal available with the Seller, which shall also be distributed on 

a pro-rata basis.  

v) NPL on behalf of PSEB issued Request for Qualification (RfQ) 

and Request for Proposal (RfP) inviting proposals to supply 

1200 MW of power from thermal power plant to be set up at 

Rajpura, Punjab, on 10.06.2009. In the RfQ, it was specified 

that NPL has acquired 1078 acres of land, obtained 

environmental clearance and tied up for water and fuel  

arrangements. RfP specifically provided that the source of 

primary fuel (coal) was SECL for which SECL had already 

issued the LoA. Railways had given assurance for 

transportation of coal from SECL to the project over a distance 

of 1600 kms.  

vi) In response to the queries raised by the bidders, it was clarified 

that SECL would supply Grade ‘F’ coal from Korba/Raigarh 

field, with: 

a) GCV-3900 to 4260 kCal/kg.  

b) Ash-35% to 40%.  

c) Total inherent moisture-5% to 6%.  

d) Volatile matter-24% to 32%.  

e) Fixed carbon-32% to 37%.  

f) Sulphur-0.05.  
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Washing of coal was to be arranged by the successful 

bidder. It was also clarified to the bidders that the costs 

associated with fuel supply, transportation and unloading is 

pass through and tariff payment will be in accordance with 

Schedule 7 of the PPA. 

vii) L&T Power submitted its bid and emerged as the successful 

bidder under the tariff based competitive bidding process 

conducted by the then PSEB quoting the lowest levellised tariff 

on basis of quoted escalable & non-escalable capacity charges 

and heat rate. Letter of Intent (LoI) was issued in favour of L&T 

Power on 19.11.2009.  

viii)Share Purchase Agreement (SPA) was entered between PSEB 

and L&T Power on 18.01.2010, whereby 100% shares of NPL, 

which was wholly owned subsidiary of PSEB, were duly 

transferred to L&T Power. NPL applied for changing the plant 

configuration from 2x660 MW to 2x700 MW on 23.03.2010 and 

the same was granted by PSEB on 13.04.2010. 

ix) The Commission vide its Order dated 14.07.2010 in petition no. 

8 of 2010 approved the bidding process and adopted the 

evaluated levellised tariff of ₹ 2.89 per kWh for supply of power 

to PSPCL by NPL. 

x) NPL expressed concerns over the level of delivery/lifting of coal 

in the model Fuel Supply Agreement (FSA), which was fixed at 

minimum 50% of the Annual Contracted Quantity (ACQ). NPL 

submitted its bid based on the prevailing New Coal Distribution 

Policy (NCDP), which mandated a firm commitment on the part 

of the coal suppliers to supply 100% of the normative coal 

requirement of power producers. NPL apprehended that the 
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lesser supply of guaranteed coal as fixed under the model FSA 

would result in NPL not being able to meet the PPA requirement 

and would expose NPL to penalty due to lower availability of the 

plant. PSPCL was requested to take up the issue with the 

concerned authorities so that the project would receive the 

committed quantity of 5.55 million tonne per annum of coal.  

xi) Under the PPA, fuel means “primary fuel used to generate 

electricity namely, domestic coal”. Since the model FSA gives 

fuel commitment of only 50% of the ACQ and also includes 

imported coal, it is open to SECL to supply a mix of domestic 

and upto 50% imported coal. NPL sought a suitable change in 

fuel under the PPA to include both domestic and imported coal, 

while pointing out that the boilers for the project had been 

designed based on domestic washed coal and using imported 

coal may have adverse (technical and commercial) implications 

under the PPA. NPL sought the consent of PSPCL to execute 

the FSA with SECL.  

xii) NPL requested PSPCL to take up the issue pertaining to fuel 

supply of 5.55 million tonne per annum as per the LoA and give 

their consent for signing of the FSA by 01.11.2011. NPL did not 

receive any response from PSPCL. In the absence of any 

response from PSPCL, NPL proceeded on the basis that 

PSPCL did not have any objection to the present format of the 

FSA and would support NPL’s request to align the PPA suitably. 

PSPCL vide its letter dated 09.11.2011 stated that their silence 

and the fact that they did not object to the signing of the FSA in 

its present format could not be treated as their consent. 

xiii) NPL sought PSPCL’s response on various issues specifically 

since under case-2 bidding the procurer was responsible to 
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arrange fuel for the project. PSPCL was requested to revert on 

the terms and conditions of the FSA and the consent letter 

specified by SECL which are divergent from the assurances 

held out in the RfP and LoA since NPL had been asked to 

execute the FSA which was already delayed by 2 months due 

to lack of PSPCL’s response and they were running a risk of 

cancellation of the LoA. NPL specifically averred that if PSPCL 

was not inclined to approve the execution of the PPA then NPL 

would be constrained to take alternative steps to protect their 

rights and interests under the PPA and LoA. 

xiv) PSPCL was intimated vide letter dated 22.11.2011 that all the 

milestones in terms of the LoA had been achieved by NPL and 

it was invited to sign the FSA. Also, PSPCL’s intervention was 

sought in respect of the following provisions of the FSA, NCDP, 

bidding documents and other issues to ensure viability of the 

project: 

a) The trigger level of 50% in terms of the Model FSA will result 

in the project becoming unviable.  

b) The tenure of the FSA is 5 years whereas the tenure of the 

PPA is 25 years and thus the same needs to be aligned.  

c) Supply of domestic coal equivalent to the quantity assured 

under the LoA was essential to prevent increase in tariff and 

adverse impact on the boiler efficiency/heat rate. 

d) In terms of the NCDP the onus to supply the entire 

requirement of coal was vested with CIL/SECL. The 

petitioners requested the respondents to take up the issue 

with MoC/MoP so that the provisions of NCDP could be 

complied with for the enhanced capacity of the project. 

e) Definition of fuel under the PPA be amended to include 

imported coal. 
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f) MOC/MOP be pursued to evolve a suitable mechanism to 

compensate the developer for the loss of quantity on account 

of washing of coal.    

g) Amend the PPA to permit the supply of imported coal as 

envisaged under clause 1.1 of the LoA. 

h) Commitment to supply coal from Pachwara Central coal 

block to ensure that the normative availability of the plant 

does not go below 85% as envisaged under the PPA. 

i) Additional coal corresponding to incremental capacity of 200 

MW. 

xv)PSPCL was informed that any further delay in signing of the 

FSA would be counterproductive and hence NPL was 

constrained to proceed with the same in the interest of the 

project. PSPCL sent minutes of the meeting of Project 

Monitoring Committee to NPL on 02.12.2011 wherein it was 

recorded that for signing the FSA, PSPCL’s consent was not 

required. NPL disagreed with PSPCL’s position, stating that it 

intended to execute the FSA with SECL without prejudice. It 

was clear from Para 3.2(I)(iv) and Para 4.2 of the Competitive 

Bidding Guidelines (CBG) that the basis of bidding was the fact 

that the quantity, location of coal and supplier was already 

specified and as per Article 3.1.2 of the PPA, the Seller was 

required to obtain the initial consents for the project including 

the signing of the proposed FSA. 

xvi) PSPCL filed petition no. 18 of 2012 before the Commission 

praying for issuance of directions to NPL to sign the FSA with 

SECL. The Commission vide Order dated 03.10.2012 disposed 

of petition with directions to NPL to sign the FSA with SECL 

without prejudice to the rights and contentions of the parties 

under the PPA. The Commission gave liberty to NPL to file a 
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separate petition for redressal of any grievances with PSPCL 

related to fuel supply, which could not be resolved amicably 

with PSPCL. 

xvii)NPL filed petition no. 56 of 2012 on account of failure and/or 

refusal of PSPCL to fulfill its obligation of arranging sufficient 

quantity/quality/grade of coal in terms of competitive bidding 

guidelines/bidding documents. The Commission vide Order 

dated 31.12.2012 held that the issues raised in the petition were 

covered under various provisions of the PPA and directed NPL 

to approach the appropriate authorities for adjudication of the 

disputes. 

xviii)NPL filed Appeal No. 68 of 2013 before Hon’ble APTEL 

challenging Order dated 31.12.2012 of the Commission. The 

Appeal is pending adjudication. An Interim Application (IA) No. 

227 of 2013 was filed on 08.07.2013 in Appeal No. 68 of 2013 

before Hon’ble APTEL praying that it may be permitted to 

continue the tender process for procurement of imported coal to 

the tune of 1.3 million tonne from the international market to 

meet the shortfall in supply of coal for the project without 

prejudice to their rights and contentions and allow pass through 

of cost of imported coal discovered pursuant to conclusion of 

the tender process. Hon’ble APTEL passed order in I.A No. 227 

of 2013 on 21.08.2013, whereby it issued directions to NPL to 

undertake transparent competitive bidding process for 

procurement of coal from alternate sources. NPL was directed 

to approach the Commission for finalization of modalities for 

passing through the cost of coal procured from alternate 

sources. The operative portion of the aforesaid Order is 

extracted below: 
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“10. On going through those suggestions and having 

considered the submissions, we find that the balance of 

convenience lies in favour of the Applicants/Appellants to 

take advance action for procurement of coal from alternative 

sources to meet the anticipated shortfall from the linked 

sources of coal in order to operate the power plant as per the 

PPA. 

…................... 

12. After considering the submissions of both the parties, we 

feel that suitable interim directions may be issued pending 

disposal of the above Appeals. Those are following:  

(A) The Appellants may undertake a transparent competitive 

bidding process for procurement of imported coal or coal 

from alternative domestic sources for their project to meet 

the expected shortfall in supply from linked sources in order 

to operate the power plant as per the terms and conditions of 

the PPA for a period of 12 months from the expected 

commencement of operation of the first unit of the project on 

coal subject to the following conditions: ..........…” 

xix) NPL executed FSA with SECL for supply of coal in terms of the 

directions given by the Commission vide Order dated 

03.10.2012 in petition no. 18 of 2012. As per Article 4.3.1 of the 

FSA, the Seller had to supply coal from its own sources 

however in the event of the Seller not being in a position to 

supply the scheduled quantity of coal from its own sources, it 

had the option to supply the balance quantity of coal through 

import subject to certain conditions. 

xx)NPL had already consented to the supply of imported coal by 

CIL. The domestic and imported coal supplied by CIL would not 

be sufficient for running the power plant at the desired Plant 

Load Factor (PLF). In order to bridge the gap, NPL intended to 

import coal directly from the international markets which would 

be beneficial from cost, delivery and quality aspects. 
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Accordingly, NPL enclosed bid documents prepared for supply 

of imported coal up to 1.3 million tonne for the project for 

comments/suggestions by PSPCL and informed PSPCL that it 

was proceeding with the process of floating the tender and the 

NIT was expected to be published on 10.06.2013. Approval 

from the Commission would be taken at an appropriate time 

after the costs for importing the coal had been ascertained and 

before the actual import of coal had begun. PSPCL was 

requested to give its comments latest by 04.07.2013. 

xxi) NPL listed the options that could be used for procuring coal 

from other sources. In order to adopt a transparent mechanism 

for measurement of GCV of coal, NPL intended to appoint a 

third party independent agency for sampling and testing of coal 

at project site. In order to avoid any dispute in determination of 

energy charges in terms of the PPA, PSPCL should take part in 

the appointment of third party agency. PSPCL was requested to 

inform if it approved the agencies listed by NPL and to confirm 

its participation in selection of third party independent agency. 

xxii)NPL published the notice inviting expression of interest (EoI) for 

imported coal up to 1.3 million tonne on 10.06.2013 and the 

detailed EoI had also been loaded on website of NPL. PSPCL 

was asked to share its views latest by 04.07.2013 so that the 

revised document could be issued by 19.07.2013. 

xxiii)Bid documents for import and supply of up to 1.3 million tonne 

of non-coking coal of foreign origin had been purchased by 

eleven parties and the sale of bid document was closed on 

24.06.2013. The revised bid documents were to be issued by 

NPL by 19.07.2013, after receiving written comments, queries 
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and suggestions by bidders. PSPCL did not provide any 

comments on the tender process. 

xxiv) NPL filed petition no. 57 of 2013 before the Commission 

seeking approval of the terms and conditions of procurement of 

coal from alternative sources and passing through the landed 

cost of such coal as a part of tariff under the PPA to PSPCL. 

The Commission vide Order dated 19.02.2014 disposed of the 

said petition holding as under: 

“35. Although under the Act, the Commission is not 

mandated to approve procurement of material yet taking a 

holistic view and considering that the competitive bidding 

process has been overseen by PSPCL and its 

representatives signed the technical and price bids opened 

on 27.09.2013 & 08.10.2013 for supply of imported coal and 

18.12.2013 & 26.12.2013 for domestic coal during bid 

opening, the Commission approves the competitive bidding 

process undertaken by NPL for procurement of coal from 

alternative sources to operate the power plant as per terms 

and conditions of the PPA for a period of 12 months from the 

expected commencement of operation of Unit-1 of the 

Project on coal subject to the following terms & conditions 

and modalities for passing through cost of this coal: 

(i)NPL shall requisition the coal regularly from SECL as per 

clause 4.5 ‘Scheduled Quantity’ of the FSA. 

(ii)NPL will give preference to the coal supplied by SECL 

over coal to be directly arranged by it from alternative 

sources and will not put any restrictions on supply of coal 

from SECL and accept the entire quantity of coal offered for 

supply from SECL.  

(iii)NPL will not use the coal supply from the alternative 

sources unless warranted by the exigencies of short supply 

of coal by SECL in terms of the FSA, that too on ‘Minimal 

Usage’ basis.  
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(iv)NPL will daily upload on its website, the inventory of coal 

received from SECL as well as alternative sources. The 

same shall, source-wise, include quantity requisitioned, 

quantity received, quantity used, balance quantity and 

quantity of coal from alternative sources used as a 

percentage of coal from SECL, on daily basis. 

(v)The coal consumption/stock position will be monitored 

fortnightly by Chief Engineer/Fuel, PSPCL Patiala from the 

information available on NPL website for review by PSPCL 

management. For the purpose, the officer so appointed may 

also visit the power plant, at least once a month and NPL 

shall provide access to the coal stockyard and relevant 

record to him. 

(vi)Joint sampling and testing of coal ‘as received’ and ‘as 

fired’ shall be conducted and certified by NPL and PSPCL. 

For this purpose, a PSPCL team shall be permanently 

posted at NPL premises.  

(vii)No ‘take or pay liability’ or any compensation regarding 

off-take of coal supply or any loss on account of NPL’s 

obligations to suppliers under the contracts entered into by it 

for procurement of coal from alternative sources will be 

passed on to PSPCL. 

(viii)Coal from alternative sources/imported coal shall be 

procured by NPL at lowest price(s) arrived at through its 

tender overseen and signed by PSPCL on 27.09.2013 & 

08.10.2013 for imported coal and 18.12.2013 & 26.12.2013 

for domestic coal. Taxes and duties shall be payable/pass 

through as applicable.  

(ix)As decided by Hon’ble APTEL in Para 12(B) of its Order 

dated 21.08.2013, this procurement of coal from alternative 

sources, as an advance action, will not give any right to NPL 

to raise any charges over and above those admissible to it 

as per the terms and conditions of the PPA. The Commission 

has held in its Order dated 31.12.2012 in Petition No.56 of 

2012 that LoA and PPA are to be treated as one 

document/contract and followed/operated in tandem. Now 
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FSA has followed the LoA and both FSA as well as LoA 

provide a window for supply of imported coal. Thus the cost 

of imported coal/coal procured from alternative sources 

would be a pass through in terms of LoA/FSA/PPA. 

(x)As a measure for smooth operation of the plant and to 

avoid unnecessary litigation, the Commission appoints a 

Committee comprising of Secretary, Power/Govt. of Punjab, 

CMD/PSPCL and Chief Executive/NPL as ‘Standing 

Committee on NPL Project’ to resolve day to day issues. The 

said Standing Committee shall also be the final authority to 

determine the additional cost of coal from alternative sources 

/ imported coal procured by NPL to meet the shortages in 

coal supplied by CIL or its subsidiaries. 

The petition is disposed of as above.” 

xxv)NPL was constrained to use coal procured from alternative 

sources i.e. domestic commercial coal, for generation of power 

from Unit-1 of the project, post 00:00 hours of 20.02.2014 due 

to non-availability of SECL supplied coal. This was to be an 

interim measure till supply of coal by SECL was resumed. NPL 

indicated that the energy charges were likely to be ₹ 3.26 per 

kWh approximately.  Accordingly, NPL declared its availability 

on coal procured from alternative sources (domestic 

commercial coal) from 00:00 hours of 20.02.2014. 

xxvi)PSPCL, vide letter dated 19.02.2014, stated that there was no 

provision in the PPA for commercial coal. Non-availability of 

domestic coal was considered as non-availability of Unit. Fixed 

charges would not be paid for the period when commercial coal 

was being used. NPL should confirm as to whether the 

Commission had allowed the use of commercial coal.  

xxvii) A copy of the Order dated 19.02.2014 passed by the 

Commission in petition no. 57 of 2013 allowing the use of coal 
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from alternate sources was provided to PSPCL. NPL further 

confirmed that it would be shutting down the plant at 00.00 

hours on that day as advised by PSPCL and would bring the 

Unit to full load only after receiving instructions from PSPCL, 

which would take at least 24 hours. PSPCL stated that Order of 

the Commission dated 19.02.2014 did not authorize NPL to 

procure the entire coal through alternative sources. PSPCL 

further stated that in case NPL declared availability of its 

generating station entirely based on alternative sources of coal, 

PSPCL could refuse to schedule such electricity and to pay any 

capacity charges on deemed generation basis pending 

finalization of the FSA and securing coal from the linked coal 

mines of CIL. 

xxviii) NPL raised its concerns that since PSPCL had not scheduled 

the dispatch, Unit-1 was shut down because of which the boiler 

was likely to enter into cold phase by midnight. NPL urged that 

action was required to be taken immediately so that the unit 

could be restarted and brought to a steady state quickly.  

xxix)The coal from SECL would reach the site and 100% of Unit-1 

would be operational with effect from 00.00 hours of 

28.02.2014. The quantity of washed coal received from SECL 

would be around 203553 tonnes against total requirement of 

360540 tonnes for 45 days. Therefore, the shortfall would be 

met by using domestic coal from alternate sources on minimal 

usage basis. It was also clarified that the coal from the alternate 

sources was being procured as per Order of the Commission 

dated 19.02.2014 and the likely energy charges would be ₹ 

2.64 per kWh. 
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xxx) PSPCL denied its liability to pay capacity charges for declared 

capacity using linkage coal blended with coal from alternate 

sources. PSPCL contended that NPL had not fulfilled the two 

conditions laid down in Order of the Commission dated 

19.02.2014 for obtaining coal from alternate sources. As per 

PSPCL, the two conditions which were not fulfilled, are that the 

coal from alternate sources could be obtained only in the event 

of shortage of supply of coal by SECL and NPL was not 

authorized to procure the entire coal from alternate sources. 

Hon’ble APTEL vide its Order dated 21.08.2013 had allowed 

NPL to take advance action for procurement of coal from 

alternative sources i.e. domestic as well as imported to meet 

the expected shortfall in supply of coal from CIL/SECL linked 

sources. The Commission vide its Order dated 19.02.2014 had 

approved the competitive bidding processes undertaken by NPL 

for procurement of both domestic commercial and imported coal 

subject to the terms and conditions specified in the Order. NPL  

received 1,60,000 tonnes of trial coal after washing from SECL 

over a period from November 2013 to January 2014, which was 

for testing/commissioning purposes. NPL had informed PSPCL 

on 19.02.2014 that the domestic coal supplied from SECL 

linked sources would be sufficient to operate Unit-1 only till 

19.02.2014. NPL had to procure commercial coal strictly to 

meet the shortfall of supply from SECL linked sources till the 

supply of coal by SECL was resumed. Further, if action had not 

been taken immediately to restart the boiler to bring it to steady 

state, the boiler would have entered into cold phase by 

midnight. The procurement and use of commercial coal from 

alternate sources was approved by the Commission and the 
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cost of the same was to be treated as a pass through in terms 

of the LoA/FSA/PPA. Further since clause 1.2.3 of Schedule 7 

of the PPA did not make a distinction between the SECL linked 

coal and the coal procured from other sources, therefore it can 

be said that Unit-1 has met the requirement of availability during 

the period from 20.02.2014 to 26.02.2014. 

xxxi)NPL pointed out a discrepancy in the Provisional State Energy 

Account (SEA) uploaded on the State Load Despatch Centre 

(SLDC) which showed the availability of Unit-1 as zero from 

01.03.2014 to 03.03.2014 and 1331.25 MWhr on 04.03.2014. 

SECL coal stock as on 01.03.2014 and onwards was more than 

10,000 tonnes, which was sufficient to run Unit-1 without any 

blending of coal. Therefore 100% availability of the unit had 

been declared by NPL for which it was entitled to claim capacity 

charges.  

xxxii) NPL procured coal from alternative sources for generation 

between 00:00 hours of 20.02.2014 to 23:59 hours of 

03.03.2014 in accordance with the procedure stipulated in the 

aforesaid Orders of Hon’ble APTEL and the Commission. In 

spite of the above, PSPCL disregarded the availability 

declaration for the aforesaid period and treated the availability 

for the period as nil, to wrongfully withhold dues of ₹ 23.28 crore 

towards capacity charges. 

xxxiii) The conduct of PSPCL was in violation of Hon’ble APTEL’s 

Order dated 21.08.2013 and Order of the Commission dated 

19.02.2014 in petition no. 57 of 2013. The linkage coal includes 

the commissioning coal. Once the commissioning coal obtained 

from SECL was exhausted, NPL was entitled to procure coal 

from alternate sources. Therefore, the deduction and non-
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payment of capacity charges for the period in question is 

without legal basis since NPL was entitled to use non-linkage 

coal in the event of shortage of domestic coal. PSPCL was 

liable to pay ₹ 23.28 crore wrongfully withheld. PSPCL has 

wrongly and without any basis withheld coal washing charges 

and compensation for loss of quantity on account of washing, 

surface road transportation charges, liaisoning charges, transit 

and handling losses and third party inspection charges at the 

project site which form part of the energy charges in the bills 

raised by NPL. 

xxxiv) The computation of energy charges is to be in terms of clause 

1.2.3 of Schedule 7 of the PPA which is reproduced below: 

“1.2.3. Monthly Energy Charges 

The Monthly Energy Charges for Month “m” shall be 

calculated as under: 

MEPm=AEOm x MEPn 

Where: 

AEOm is the Scheduled Energy during the Month m (in kWh) 

Monthly Energy Charges 

 MEPn= NHRn x F
COAL

n 

            PCVn 

where, 

NHRn is the Net Heat Rate for the Contract Year in which 

month “m” occurs expressed in kCal/kwh and is equal to the 

Quoted Net Heat Rate of the Contract Year in which month 

“m” occurs, as provided in Schedule 11. 

F
Coal

n is the weighted average actual cost to the Seller of 

purchasing, transporting and unloading the coal most 

recently supplied to and at the Project before the beginning 

of the month “m” (expressed in Rs/MT in case of domestic 

coal) 

PCVn  is the weighted average gross calorific value of the 

coal most recently delivered to the Project before the 

beginning of the month “m” expressed in kcal/kg. 
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 As per the above formula, the energy charges shall be 

calculated based on the actual cost of purchasing the coal, 

transporting the coal to the project site and unloading the coal 

at the project site. As such, the actual landed cost of coal at the 

project site is the basis for determining energy charges. In view 

of the same, PSPCL can not unilaterally deduct sums from the 

monthly payments being made to NPL. 

xxxv) PSPCL was requested to provide a billing format so that NPL 

could raise invoices on a similar pattern being followed by 

PSPCL in respect of other plants. PSPCL requested NPL that 

the billing format/pattern on which bills would be raised on 

PSPCL may be supplied to it for timely payment of the bills. 

PSPCL also shared the billing format of CGPL on which 

payments were being released by PSPCL to CGPL. NPL again 

wrote back to PSPCL regarding the CGPL billing format that 

had been shared by PSPCL. NPL stated that since CGPL was 

an imported coal based power project, as such, the provisions 

for claiming energy charges for CGPL may be different from 

NPL which was a domestic coal based project with linkage coal. 

NPL sent a billing format for approval of PSPCL, which provided 

for the landed cost of coal and included the cost of coal along 

with the following charges: 

a) Washing and Logistics 

b) Agency charges for joint sampling 

c) Freight (Railway & Road Transportation charges) 

d) Railway Agency charges  

e) Diesel for locomotives 

f) Railway staff salary/AMC of Railway siding/Railway license 

fees 

g) Third party analysis charges 

h) Breaking of coal lumps and stone picking charges 
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i) Transit and handling losses  

 PSPCL approved the format supplied by NPL subject to the 

conditions mentioned in the PPA. NPL submitted an invoice in 

terms of Schedule 7 of the PPA claiming the energy charges for 

the period 15.12.2013 to 31.01.2014. The same was 

supplemented with supporting data and other necessary 

documents. A revised invoice was raised by NPL on 11.02.2014 

claiming energy charges for infirm power supplied to PSPCL 

prior to the commissioning of the project. Payment for the same 

was received on 12.02.2014 along with calculation sheet which 

showed that unilateral deductions of ₹ 3.74 crore had been 

made by PSPCL. NPL raised provisional invoice for the month 

of February, 2014 on 28.02.2014 and sent a letter disputing the 

unilateral and wrong deductions made by PSPCL and submitted 

that PSPCL had failed to consider the payment of washing 

charges, logistic charges, transit and handling losses, third 

party coal testing charges and costs for road transportation from 

Mandi Gobindgarh to the project. In computation of energy 

charges for infirm power supplied, NPL called upon PSPCL to 

make payment of the amount so withheld. After deduction of ₹ 

22.31 crore, payment in respect of the provisional invoice for 

the month of February, 2014 was released on 28.02.2014. 

However PSPCL did not respond to letter dated 28.02.2014 

disputing the deductions made by PSPCL in respect of bill 

raised for infirm power. NPL again questioned the unlawful and 

unilateral deductions being made by PSPCL from the invoices 

submitted by it. NPL requested PSPCL to take action on the 

previous letters sent by it in this regard in terms of the 

procedure contemplated under Article 11.6.2 of the PPA. NPL 
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enclosed the provisional invoice for an amount of ₹ 

1,29,13,61,834 for firm power supplied to PSPCL for the month 

of April. PSPCL informed that the blending of SECL coal and 

alternative coal would be in the ratio of 80:20 with effect from 

00:00 hours of 12.04.2014 till further orders were given. 

Demand for power in Punjab is the maximum in summers and 

since PSPCL intended to avail the full availability up to 

30.09.2014, NPL had used blended coal to run the Unit. NPL 

sent the invoice for the month of April for an aggregate amount 

of ₹ 1,46,42,27,260. It was specifically stated that this monthly 

bill was for the additional amount of ₹ 17,28,65,426 which had 

not been included in the provisional bill for the same period 

submitted vide letter dated 06.05.2014. 

xxxvi) An informal meeting was held on 22.04.2014 between NPL and 

PSPCL in respect of non-payment of certain charges as part of 

the energy charges. In furtherance of this meeting, NPL sent a 

summary of its concerns and proposals to PSPCL on 

24.04.2014. Thereafter, on 30.05.2014 another informal 

meeting was held with the members of the Standing Sub 

Committee, wherein NPL raised its concerns regarding non-

payment of charges and made proposals for the same. In 

furtherance thereto, NPL also wrote PSPCL recapitulating its 

concerns regarding the unilateral deductions made by PSPCL.  

The first formal meeting of the Standing Sub Committee in 

respect of these issues was held on 09.06.2014, after which on 

26.06.2014, NPL requested PSPCL for the issues to be 

resolved at the earliest for smooth operation of the plant. 

Another meeting of the Standing Sub Committee was convened 

between the representatives of PSPCL and NPL on 28.07.2014. 
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However, since no consensus could be reached between the 

parties on the question of deductions from the monthly bills, it 

was decided by the parties that the said issues were required to 

be resolved by the Commission, for which NPL could approach 

the Commission. Despite repeated requests, PSPCL has 

continued to illegally and wrongfully deduct these charges. The 

total billed amount for the period of February, 2014 to June, 

2014 including infirm power bill of Unit-I was ₹ 562.89 crore. 

However, after deduction of ₹116.62 crore, PSPCL paid 

₹446.26 crore. 

xxxvii)The billing format accepted by PSPCL had sub components i.e. 

cost of coal at the pit head (RoM), coal washing expenses and 

cost of third party liaisoning under broad head of purchasing 

cost as per PPA. Similarly, cost for railway transportation, cost 

of transporting the coal from the colliery to the washery and 

thereafter to the nearest railway station by road and cost of 

transportation from the railway station at Mandi Gobindgarh/ 

Chandigarh to the plant were under broad head of 

transportation cost. Cost for third party analysis charges and 

transit and handling charges were under broad head of 

unloading cost.  

xxxviii) PSPCL has wrongly and without any basis withheld amounts 

due towards the washery charges for the coal purchased by 

NPL. In terms of the environment clearance granted to NPL on 

03.10.2008, sulphur and ash contents in the coal to be used in 

the project could not exceed 0.5% and 34% respectively. The 

environment clearance and stipulations existed since prior to 

take over of NPL by L&T Power. At the time of issuing of RfP 

and conducting bidding process, PSPCL was aware that the 
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environmental clearance permitted use of coal with ash content 

< 34%. The coal proposed to be supplied by SECL would have 

ash content of 35-40% i.e. more than the permitted limit given in 

the environmental clearance [Clarification dated 16.09.2009]. 

The coal would necessarily have to be washed in order to bring 

the ash content within permissible limits. 

xxxix) As per Ministry of Environment & Forest (MoEF) gazette 

notification dated 19.09.1997, thermal power stations located 

beyond 1000 kms from the pit head and thermal power stations 

located in urban areas are required to use beneficiated coal 

with ash content not exceeding 34%. Even in terms of Rule 3(8) 

of the Environment (Protection) Rules, 1986, (as amended on 

02.01.2014) there is a stipulation that a stand-alone generating 

station of more than 100 MW capacity cannot use coal having 

ash content of more than 34%. The relevant Rule is reproduced 

hereunder for ease of reference: 

“(8) With effect from the date specified hereunder, the 

following coal based thermal power plants shall be supplied 

with, and shall use, raw or blended or beneficiated coal with 

ash content not exceeding thirty-four per cent, on quarterly 

average basis, namely :—  

(a) a stand-alone thermal power plant (of any capacity), or a 

captive thermal power plant of installed capacity of 100 MW 

or above, located beyond 1000 kilometres from the pit-head 

or, in an urban area or an ecologically sensitive area or a 

critically polluted industrial area, irrespective of its distance 

from the pit-head, except a pit-head power plant, with 

immediate effect;  

(b) a stand-alone thermal power plant (of any capacity), or a 

captive thermal power plant of installed capacity of 100 MW 

or above, located between 750 – 1000 kilometres from the 

pit-head, with effect from the 1st day of January, 2015; 
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(c) a stand-alone thermal power plant (of any capacity), or a 

captive thermal power plant of installed capacity of 100 MW 

or above, located between 500-749 kilometres from the pit-

head, with effect from the 5th day of June, 2016:  

Provided that in respect of a thermal power plant using 

Circulating Fluidised Bed Combustion or Atmosphere 

Fluidised Bed Combustion or Pressurized Fluidized Bed 

Combustion or Integrated Gasification Combined Cycle 

technologies or any other clean technologies as may be 

notified by the Central Government in the Official Gazette, 

the provisions of clauses (a), (b) and (c) shall not be 

applicable. 

Explanation: For the purpose of this rule,-  

(i) ‘beneficiated coal’ means coal containing higher calorific 

value but lower ash than the original ash content in the raw 

coal obtained through physical separation or washing 

process;  

(ii) ‘captive thermal power plant’ means a power plant which 

is set up by an industry to generate electricity for its 

exclusive use;  

(iii) ‘critically polluted industrial area’ means an industrial 

cluster or area where pollution levels have reached or likely 

to reach critical level, and has been identified as such by the 

Central Government or the State Government or the Central 

Pollution Control Board or a State Pollution Control Board;  

(iv) ‘ecologically sensitive area’ means an area whose 

ecological balance is prone to be easily disturbed and has 

been identified and notified by the Central Government;  

(v) ‘installed capacity’ shall be calculated by adding, 

individual capacity of all units within a boundary; 

(vi) ‘pit-head power plant’ means any captive or stand-alone 

power station having captive transportation system for its 

exclusive use for transportation of coal from the loading point 

at the mining end, up to the uploading point at the power 

station without using the normal public transportation system;  
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(vii) ‘stand-alone thermal power plant’ means a power plant 

which is set up to generate electricity for feeding to electricity 

grid or for locations that are nor fitted with an electricity 

distribution system; and  

(viii) ‘urban area’ means an area limit of a city having a 

population of more than one million according to the last 

census.” 

xL) In terms of FSA and PSPCL’s clarification, SECL shall be 

supplying G11 grade coal having GCV of 4000 to 4300 kCal/kg 

and ash content of more than 34%. Since the coal for the 

project shall be supplied from SECL mine located at a distance 

of more than 1000 kms and with ash content of more than 34%, 

it is mandatory for NPL to arrange for washing of coal to reduce 

the ash content. Failure to do so will not only be contrary to law 

but it is not legally possible for NPL to use the linkage coal 

without washing. The requirement of washing the coal is a 

mandatory condition for use of coal. It is further important to 

note that all thermal power plants of PSPCL situated at a 

distance of more than 1000 kms are using washed coal and 

getting the cost reimbursed through the Commission. The 

same, therefore, is a part of the cost of coal in terms of clause 

1.2.3 of Schedule 7 of the PPA and NPL should be paid for it 

accordingly. 

xLi)NPL incurred an expense of ₹ 7.17 crore on washing of coal till 

June, 2014. During washing the unwanted coal components/ 

particles like ash, stones, metal etc. get washed away, thereby 

reducing the quantity of coal. In terms of clause 5.0 (i)(iv) of the 

Services for Coal Washing and Associated Logistics Contract, 

the yield for cleaning the coal to guaranteed monthly weighted 

average ash content of 31% (ARB) will be 80%. The cost of 
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coal needs to be adjusted accordingly, which PSPCL is not 

doing thereby leading to a significant financial loss to NPL. NPL 

has incurred a financial loss of ₹15.5 crore on account of loss of 

quantity due to washing of coal. Since the same is on account 

of a mandatory legal requirement to use coal with less than 

34% ash content, it is submitted that a mechanism ought to be 

devised to compensate NPL for the loss in quantity of coal. 

xLii) As envisaged under PPA, NPL was required to construct a 

railway siding at Sarai Banjara station for transportation of coal 

from the mine end to the project site. However, the process of 

construction of the railway siding was delayed for reasons 

beyond the control of NPL. Acquisition of land for railway siding 

was made by the Government of Punjab on behalf of NPL. 

However, a few of the land owners challenged the acquisition 

process and as a result a portion of the land (13.26 Acres) for 

railway siding is currently under litigation in the Hon’ble High 

court of Punjab and Haryana. Even acquisition of land at village 

Jeonpura got delayed due to process of division of land 

(Approx. 20.26 Acres) by the revenue department. 

xLiii)NPL received in-principle approval from the Northern Railway 

for connectivity with the Sarai Banjara station based on a 

feasibility report submitted to Northern Railway by RITES in 

2008 vide letter dated 05.11.2008. In the report, RITES had not 

considered the involvement of the Dedicated Freight Corridor 

Corporation of India Ltd. (DFCCIL) in the Sarai Banjara station 

as location had not been finalized by DFCCIL, although RITES 

had mentioned the presence of DFCCIL in the report. 

xLiv)At the request of NPL, keeping DFCCIL into consideration, 

RITES again carried out a feasibility study in 2011. Due to the 
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involvement of DFCCIL, volume of work had increased at Sarai 

Banjara station as compared to the work volume mentioned by 

RITES in the 2008 report. The railways suggested some 

additional infrastructures to be built at the Sarai Banjara station 

which increased the scope of work to be undertaken. 

xLv) The Detailed Project Report (DPR) for the railway siding was 

approved on 19.09.2011 and thereafter the Engineering Scale 

Plan (ESP) was approved on 11.03.2012. However, at this 

stage the concerns of DFCCIL were not taken into 

consideration by Northern Railway. Later on Northern Railway 

changed its view to direct that the concerns of DFCCIL ought to 

be catered to in the ESP. NPL was constrained to undertake the 

revision process of DPR and ESP. The revised DPR and ESP 

were approved by Northern Railway in consultation with 

DFCCIL on 15.05.2012 and 30.11.2012 respectively and 8 

months (approx.) elapsed in between. As per approved ESP, 

NPL could use some railway land at Sarai Banjara station for 

development of infrastructure for connectivity purpose. 

Accordingly, NPL applied for licensing of railway land, which 

was approved on 01.11.2013 after a period of almost 11 

months. After the land licensing approval was obtained, NPL 

requested Northern Railway to provide permission to start the 

construction work at Sarai Banjara station which was granted 

on 28.02.2014. 

xLvi)The following approvals for commissioning the railway siding 

were still required from the Northern Railway till filing of the 

petition: 

a) Cross- over permission for movement of coal rakes from UP 

line to DN line. 
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b) Revision of ESP and Signal Interlocking Plan (SIP). 

c) Non interlocking approval and CRS approval. 

d) Commissioning of entire track till In-plant yard. 

e) Siding agreement between Northern Railway and NPL. 

f) Issuance of siding code (FOIS number) by Northern Railway.   

NPL requested Northern Railway for permission to use 

emergency cross over till the construction of Sarai Banjara 

station was completed. However the same was not granted. 

xLvii) Northern Railway was informed that due to pending litigation in 

respect to land acquisition, there was a delay in construction of 

bridge due to which coal could not be transported to the project 

site delaying the commissioning trials for the project from July 

2013. NPL requested railways to grant permission for use of the 

DN lead line as an interim arrangement in the meantime. NPL 

again requested railways on 11.02.2013, to grant permission for 

movement of coal rakes after completion of works under Phase 

1 at the Sarai Banjara station owing to delay in construction of 

bridge. 

xLviii)PSPCL was informed that there would be a further delay in the 

completion of the lead line for the railway siding and it was 

possible to unload a certain quantity of coal for commissioning 

purposes at Mandi Gobindgarh/Chandigarh, from where it could 

be transported to the project site by road. NPL sought advice 

from PSPCL in this regard in order to ensure that the project 

schedule did not get affected. 

xLix)In response, PSPCL informed NPL that its rights and 

obligations were solely based on the provisions of the PPA and 

that all issues pertaining to land acquisition, obtaining approvals 

for commissioning of the project and other risks and costs lie 

with NPL. 
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L) Northern Railway sought the details of the number of rakes 

expected to be received per day at the siding during the period 

when traffic of the siding would be handled with surface 

connectivity. Also it sought NPL’s willingness to get work in the 

railway area done on deposit basis by railways. NPL replied on 

30.04.2014 stating that during the period of surface 

connectivity, which would be a temporary phase, movement of 

3 to 4 rakes per day would be required and they were willing to 

give the entire work in the railway area on deposit basis to 

railways. 

Li) PSPCL was informed about the hardships being faced by NPL 

in commissioning of the railway siding and requested PSPCL to 

take up the issue of crossover permission with railways to 

enable the rake movement to site by August, 2013 and to allow 

rerouting of transfer of coal via Mandi Gobindgarh/Chandigarh 

until the railway siding for the project was made operational. 

NPL again requested Northern Railway on 23.05.2013 that their 

case be considered for surface crossing. 

Lii)PSPCL was informed that NPL had taken up the issue of cross-

over permission with the railways and Hon'ble Chief Minister of 

Punjab had written to Hon'ble Union Railway Minister, GoI for 

his personal intervention. With respect to permission regarding 

rerouting of transportation of coal, PSPCL reiterated that its 

obligations were restricted to the provisions of the PPA. 

Liii)NPL informed railways that it was ready to start work on the 

Sarai Banjara station and was awaiting requisite permissions/ 

instructions from Ambala Division and also prepared to deposit 

the charges as proposed in the estimate. 
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Liv)PSPCL was informed that NPL was apprehensive of getting 

timely permission from the railways for construction of the 

surface crossing and due to delay in land acquisition, NPL was 

constrained to transport the coal from Mandi Gobindgarh/ 

Chandigarh through road transport. 

Lv)NPL informed Northern Railway that it would be difficult to 

achieve the CoD as per the PPA in the absence of regular 

supply of coal through railway siding. Northern Railway was 

also informed that the construction of UP Line was further 

delayed and a new option, which would reduce the hindrance to 

the farmers, was alternatively available with NPL. In light of this, 

NPL requested permission to use emergency cross over for 

interim period till the construction of Sarai Banjara station was 

completed. 

Lvi)NPL informed railways that it had completed the work along the 

DN Line and that the work on the UP Line was getting delayed 

due to litigation by farmers. NPL requested railways to take up 

work from chainage (1385-3500) on deposit work basis. NPL 

also sought the railways’ permission for movement of coal 

through an emergency cross over for an interim period till 

commissioning and construction of the UP Entry Line. The 

aforesaid situation is a “change in law” situation as envisaged 

under Article 13.1.1 of the PPA and the same has been 

recognized by Hon’ble APTEL as a change in law event which 

entitled NPL to claim increase in project cost from PSPCL. The 

following facts may be relevant in this regard: 

a) NPL informed PSPCL on 17.02.2011 about the enhanced 

cost of the project vide a notice in terms of Article 13.3.1 of 
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the PPA and requested PSPCL to process the claim of tariff 

adjustment in terms of Article 13.4.1 (i) of the PPA. 

b) PSPCL vide its letter dated 05.04.2011 contended that the 

“Change in Law” provision of the PPA would not be 

applicable to the case of NPL.  

c) NPL explained PSPCL on 11.04.2011 that the basis for its 

claim for adjustment of tariff under the ‘change in law’ 

provisions of PPA.  

d) NPL filed petition no. 38 of 2011 before the Commission 

praying inter alia for tariff adjustment on account of increase 

in the capital cost of the project due to additional conditions 

and/or modifications of the “in principle” approval granted by 

the railways for the railway siding and the other railway 

related infrastructure for the project. 

e) The Commission rejected the claim of NPL for increase in 

cost towards the railway siding on the premise that the claim 

did not qualify under ‘Change in Law’ clause of the PPA Vide 

Order dated 01.10.2012.  

f) Aggrieved by the said order, NPL filed an appeal before 

Hon’ble APTEL. Hon’ble APTEL vide its order 23.04.2014 

held as follows in para 56:- 

“ii) The approval of the Railway siding of the Project by 

the Railway is an approval by the Government 

Instrumentality under the law. The change in scope of the 

Railway Siding as a result of the approval by the 

competent authority in Railway with respect to the “In-

Principle” approval leading to change in cost of the project 

will be covered under “Change in Law” under the 

PPA…..”. 

Lvii)The delay in construction of the railway siding was not due to 

any default on the part of NPL and in fact said delay was 

caused due to a “change in law” event which was beyond the 

control of NPL. The delay in the construction of railway siding 

has led to a situation where NPL is forced to transport coal from 



Order in Petition No. 52 of 2014 
 

 31 
 

Mandi Gobindgarh/Chandigarh to the project by trucks, purely 

as an interim measure till the land for railway infrastructure is 

available or NPL gets surface cross over permission from  

railways. 

Lviii)The transportation of coal from the mine end to the project site 

involves the surface transportation charges required for 

transporting the coal from the colliery to washery and thereafter 

to railway siding at mine end, loading charges for loading of 

coal on to railway rakes at the railway siding near the washery 

and cost of road transportation of coal from Mandi 

Gobindgarh/Chandigarh to the project. 

Lix)NPL is forced to use an alternate method for transportation of 

coal for reasons beyond its control, the cost of surface 

transportation ought to be included in the weighted average 

cost of coal for calculation of energy charges in terms of clause 

1.2.3 of Schedule 7 of the PPA. Though NPL has claimed this 

additional cost of surface transportation as part of energy 

charges however, PSPCL has refused to make such payments 

stating that the cost of transportation of the coal by road is not 

in accordance with the PPA. NPL incurred an expense of ₹ 6.17 

crore on surface transportation and loading of coal at mine end 

till June, 2014. 

Lx)NPL requested the Commission that the cost incurred for 

surface transportation of coal from colliery to washery is justified 

and it is essential that this cost is recovered for the financial 

viability of the project. NPL incurred an expense of ₹ 29.7 crore 

for road transportation of coal from Mandi Gobindgarh/ 

Chandigarh to the project. The costs incurred by NPL in 

transportation of coal is not only in terms of the PPA but also on 
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account of reasons beyond the control of NPL, which are 

temporary in nature. The cost incurred for road transportation is 

justified and reasonable in the circumstances of the present 

case.  It is essential that such costs be recovered for the 

viability of the project. 

Lxi)NPL entered into a service for coal washing and associated 

logistics contract dated 30.10.2013 with Spectrum Coal and 

Power Limited. In terms of Article 1 clause 4 of the Liaison 

Agreement the scope of the work amongst other things includes 

liaison between NPL, SECL, Railways and other statutory 

authorities for necessary approvals. Further, Article 4 clause 9 

specifically provides that in case of dispute with 

SECL/CIL/Railways etc. the contractor shall advise and assist 

NPL in resolving the same. Similarly, Article 4 clause 3 provides 

for co-ordination with Railways/ Govt. Authorities/ Community. 

Entering into liaison agreement is critical and essential to 

ensure timely availability of coal and appropriate loading and 

quality standards to minimize transit losses. 

Lxii)Since the liaison agents are penalized for transit losses beyond 

permissible limits, it leads to more effective supply of coal. This 

in turn leads to improved efficiency in terms of fuel costs. In this 

context, the expenses paid to the liaison agents are a valid 

component under fuel purchase cost.  The rejection of amounts 

in the provisional bills on account of such charges is unjust and 

unlawful. 

Lxiii)It is now standard industry practice to appoint liaison agents to 

ensure quality and quantity assurance of coal being supplied. 

This leads to better efficiency. Central Power Research Institute 

(CPRI) conducted a fuel audit of the generating stations of 
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PSPCL wherein it was found that there is a loss of about 150 

kCal/kg in the GCV of coal due to stocking. In its report dated 

13.08.2012, expenses in regard to liaison agents were identified 

as one of the components of coal cost. The operative portion of 

the report of CPRI is reproduced below:  

“........…While the audit of quantities of coal are in order, a 

drop in GCV is observed between the receipt and bunkered 

quantity beyond the normal deterioration. The process needs 

to be improved to minimize the drop in the GCV of receipt 

coal and bunkered coal to 150 kcal/kg. A number of 

measures have been suggested for the coal yard and for the 

monitoring process of coal quality........…” 

 This issue was also considered by Hon’ble APTEL in its 

judgment dated 01.04.2014 in Appeal No. 217 of 2012 wherein 

it was held: 

“31. Summary of our findings: 

i) According to the Regulations the fuel cost would include 

the fuel quality assurance service cost and fuel delivery 

assurance cost. Therefore, the Appellant is entitled to obtain 

fuel quality/quantity assurance service and claim expenditure 

incurred on these services subject to prudence check by the 

State Commission, both regarding value addition of such 

services and reasonability of the amount of incentive to be 

paid. 

ii) In these cases, the Appellant has incurred expenditure on 

quality/quantity assurance services by means of providing 

incentive to the coal transporter. We give opportunity to the 

Appellant to present its case before the State Commission 

for quality assurance service for Dishergarh for FY 2008-09 

and quantity assurance service rendered by the coal 

transporter for both the power plants for FY 2008-09 and 

2009-10 and the State Commission shall consider the same 

after prudence check as per the directions given by us in 

paragraph 29 of this judgment.” 
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Lxiv)NPL incurred an expense of ₹0.11 crore as liaisoning charges 

for the period commencing from February, 2014 till date. The 

cost incurred for liaisoning is justified and ought to be recovered 

for the smooth operation of the project. It is prayed to the 

Commission to allow liaisoning charges in the calculation of 

coal cost charges. 

Lxv) The third party analysis at the delivery point at the project site is 

essential to determine the quality of the coal and the GCV of 

coal. Instances have been observed, wherein the actual GCV of 

coal received at plant site is much lower than the declared GCV 

of coal supplied by SECL. Since GCV impacts the quantity of 

coal required to generate electricity, difference between the ‘as 

declared’ and ‘as fired’ GCV of coal has a significant impact on 

the energy cost. 

Lxvi)Consequently, it is imperative for NPL to carry out third party 

analysis of the coal once received to determine the correct 

GCV. NPL has already started receiving quality deviations in 

the coal supplied. The third party analysis enables NPL to plan 

the fuel stock and supply in addition to ascertaining the actual 

fuel cost. This is an essential part of the process of purchase of 

coal. Without third party analysis, NPL has no way to ascertain 

the GCV of coal received and its difference from the declared 

value of GCV and thereby prevent the loss in energy charges. 

The report submitted by CPRI to the Commission on fuel audit 

study of power plants of PSPCL specifically recommends third 

party testing of coal at plant end. Also, it may be noted that 

most of the power generating companies in India are adopting 

the practice of appointing third party analysis agencies to 

measure the GCV of received coal and ensure that the energy 
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charges are calculated based on the received GCV instead of 

declared value of GCV. NPL incurred an expense of ₹ 0.12 

crore for the period commencing from February 2014 till date on 

third party analysis of unloaded coal at plant site. As such, it 

can be seen that the impact of third party analysis is very 

minimal but it helps in close monitoring of fuel quality being 

received by a power plant. 

Lxvii)The project is a non-pit head based generating station. The 

coal for the project is being supplied by SECL. The coal so 

supplied has to be transported from the mine to the project. The 

supply chain includes:  

a) Transporting coal from the colliery to the washery by road 
transportation.  

b) Transportation from washery to the mine side railway siding 
by road transportation. 

c) Transportation from mine side railway siding to Mandi 
Gobindgarh/Chandigarh station by rail. 

d) Transportation of coal from the Mandi Gobindgarh/         
Chandigarh station to the project by road. 

e) Unloading and stacking of coal in the Internal Coal Handling 
Plant at the project. 

f) Reclaiming and loading of the coal to the conveyor for 
feeding to the Boiler. 

Lxviii) At every stage, there is some loss of coal on account of transit 

loss and handling loss i.e. loss of quantity due to factors like 

spillage and theft. Since clause 1.2.3 of Schedule 7 of the PPA 

entitles NPL to claim landed cost of coal, it is imperative to 

factor in a normative loss on account of such losses. The total 

loss incurred till June, 2014 on account of transit and handling 

loss is ₹ 1.64 crore. The Commission is requested to prescribe 

a normative transit and handling loss for the project. Failure to 
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do so will lead to under-recovery of energy charges which will 

be contrary to section 61 of the Act. 

Lxix)In terms of clause 1.2.3 of Schedule 7 of the PPA, the GCV of 

coal is to be taken as the ‘weighted average gross calorific 

value of coal most recently delivered to the Project’. However, 

the PPA does not provide clarity on which value i.e. “as 

declared” or “as fired” of GCV has to be considered in the 

calculation of energy charges. In this regard, GCV of coal is 

measured at two stages of the coal procurement process i.e. at 

the time of loading the coal on to the rail wagon at the coal mine 

(as declared) and at the power station before the coal is fired 

into the boiler (as fired). 

Lxx) NPL needs to maintain a stock of coal at the plant. The typical 

coal stock maintained on site is for 30 days depending on the 

distance of the plant from coal source. The coal stock 

necessitates storage and subsequent handling which has its 

own disadvantages like deterioration in quality due to 

absorption of moisture, oxidation and potential fire hazards. The 

1% oxidation of coal has the same effect as 1% increase of ash 

having the subsequent effect in slippage of GCV of 100-125 

kCal/kg. On account of oxidation, gradual temperature builds up 

in coal heap leading to spontaneous combustion of coal in 

storage which further deteriorates the quality of coal. Due to the 

high volatile matters present in the coal, there is a chance of 

spontaneous ignition. Further, due to absorption of moisture 

from atmosphere and dousing, not only GCV of the stock coal 

deteriorates but also the quantum of coal gets reduced as well. 

Lxxi)There is a substantial variation in the quality of coal (GCV) due 

to the following reasons: 
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a) During the process of loading at mine end and utilization of 

the same in Boiler, due to various reasons beyond the 

control of Generator.  

b) Loss during storage of the coal stocked in yard before 

actually utilizing it for generation. Primary factors which lead 

to reduction in GCV of coal at the stockyard include: 

i) Absorption of moisture which leads to a reduction in the 

GCV especially relevant for generating stations situated 

near the coast or in areas of high humidity. Further, dust 

and fire suppression processes for safety in coal handling, 

transportation and storage like spraying etc. also lead to 

increase in moisture content. 

ii) Due to the high volatile matters present in the coal, there 

is a chance of spontaneous ignition and escape of volatile 

matter. 

iii) Loss due to wind. 

iv) Considerable difference in the GCV as received and as 

fired especially in case of imported coal due to high 

volatile matter content. 

Lxxii)The report of CPRI has been accepted by the Commission 

which has vide its Order dated 08.10.2012 in petition no. 42 of 

2012 (Suo-Motu), inter alia directed that for uniform 

measurement of GCV, there will be an adjustment of 145 

kCal/kg per every 1% increase in moisture of bunkered coal. In 

addition to the foregoing, computation of “as received” GCV in 

case of blending of coal is arrived in proportion to blending ratio. 

Therefore, the theoretical value arrived based on blending ratio 

does not match with the ‘as fired’ value. Apart from the 

reduction in GCV on account of natural factors, there is also a 

mismatch in terms of the GCV claimed to have been supplied 

by CIL and its subsidiaries and the actual GCV supplied. This 
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mismatch was duly noted and acted upon by the Competition 

Commission of India in its Judgment dated 09.12.2013 in Case 

No. 3, 11 and 59 of 2012. The relevant portion of the Judgment 

is reproduced below: 

“211. From the information collected during the course of 

investigation, the DG noted that almost all the buyers have 

complained that the sampling of coal is not to the satisfaction 

of the buyers. It was complained that the methodology 

adopted by the coal company is non-transparent. The entire 

process of sampling, right from sample collection to final 

analysis is in the hands of seller only and the buyers are not 

able to participate effectively in this process. All the power 

producers, be it PSUs or private producers, appeared to be 

aggrieved by the provisions relating to manual joint sampling 

and analysis.  

212. It was claimed by the buyers that the result of sample 

analysis at unloading sites reflected altogether different 

results. The investigation revealed that this problem was not 

in respect of only GSECL but every power producer has 

complained about the grade slippage and other quality 

related issues.  

…........... 

(xvii) The data provided by GSECL clearly showed that in the 

earlier sampling and testing procedure the credit on account 

of grade slippage was quite high and now it has literally been 

stopped by coal companies. Thus, the change in sampling 

procedure has benefitted only the seller.” 

 The 30th Report of the Parliamentary Standing Committee on 

Energy, Ministry of Power dated 24.08.2012 also noted the 

reduction in GCV. In para 1.5.10 of the said report, it has been 

noted that: 

“As a result of bringing further improvement in the operation 

norms of heat rate, auxiliary power consumption, and 

specific fuel oil consumption, there should be reduction in the 
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energy charges, provided fuel price and the Gross Calorific 

Value (GCV) of fuel remains same. However, in actual 

practice, there is deterioration in the GCV and increase in the 

prices of fuel viz. coal / lignite / gas / RLNG and liquid fuel. 

Further, the generating stations based on coal are required 

to blend imported coal due to shortage of domestic coal. This 

also leads to increase in prices of fuel and corresponding 

increase in the energy charges despite improvement in 

operation norms.” 

Lxxiii) In terms of clause 1.2.3 of Schedule 7 of the PPA, the GCV is to 

be determined with respect to the coal delivered. GCV should 

be computed on ‘as fired’ basis and not ‘as received’ basis. 

There is a significant increase in the energy charge with every 

100 kCal/kg drop in GCV.  

Lxxiv)The Act came into force on 10.06.2003, inter alia, with the 

following objectives: 

a) To take measures conducive to development of electricity 
industry 

b) To promote competition 

c) To protect interest of consumers 

d) To rationalize the electricity tariff 

The Central Government in exercise of powers under section 3 

of the Act prepared and published National Electricity Policy 

and Tariff Policy on 12.02.2005 and 06.01.2006 respectively 

with the following, amongst others, objectives: 

“Financial Turn around and commercial viability of Electricity 

Sector” and “Ensure financial viability of the sector and 

attract investments” respectively. 

Section 61 of the Act mandates that the Commission specify the 

terms and conditions for determination of tariff and while 

specifying such terms and conditions, the Commission shall be 
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guided, among others, by the principle that the tariff 

progressively reflects the cost of supply of electricity. While 

section 62 empowers the Commission to determine the tariff, 

section 63 provides for adoption of tariff, by the Commission, 

determined through transparent process of bidding. 

Lxxv)Section 63 and the bidding process envisaged under Bidding 

Guidelines came for discussions in a judgment passed by 

Hon’ble APTEL on 16.12.2011 in Appeal No. 82 of 2011 titled 

as Essar Power Limited vs. UPERC & Others reported as 2012 

ELR 182, wherein Hon’ble APTEL, inter alia, held as under:- 

“36.While considering the merits of this submission made by 

the Appellant, it would be appropriate to deal with the scope 

of Competitive Bidding under Section 63 of the Electricity Act 

2003.  

37.The present case involves interpretation of a “Statutory 

Framework” governing procurement of power by transparent 

competitive bidding process under the Act, comprising: 

(a)Section 63 of the Act; 

 (b)Government of India’s Guidelines notified under Section 

63 for Determination of Tariff by Bidding Process for 

procurement of power by Distribution Licensees;  

 (c)The Standard documents for Request for Proposal of the 

PPA notified by the Central Government and adopted by the 

Noida Power without any modification.... 

39.With respect to fixation of tariff, the applicable framework 

is provided in Section 61 to Section 66 of the Act: 

 (i)The principles set out in Section 61 require all the 

Regulatory Commissions to adopt a balanced approach for 

fixation of tariff. These principles are: 

 (a)The generation, transmission, distribution and supply of 

electricity are conducted on commercial principles;  

 (b)The factors which would encourage competition, 
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efficiency, economical use of the resources, good 

performance and optimum investments;  

 (c)Safeguarding of consumers’ interest and at the same time, 

recovery of the cost of electricity in a reasonable manner  

 (ii)Two alternative routes are available to distribution licensee 

for procurement of power. The licensee has to elect any one 

of these two routes. They are as follows:  

 (a)Through bilateral/negotiated PPAs, where the agreement 

is subject to prudence check and regulatory approval of tariff 

under Section 62 and procurement under Section 86 (1) (b); 

This is MoU Route.  

 (b)Through transparent process of competitive bidding 

conducted in accordance with Central Government’s Bidding 

Guidelines, where the appropriate commission is obliged to 

adopt the tariff discovered under Section 63. This is Bidding 

Route. 

....................... 

49. The competitive bidding process adopted under the Act 

must, therefore, meet the following statutory requirements: 

 ....................... 

 (b)This process must discover competitive tariff in 

accordance with market conditions from the successful bid- 

consistent with the guiding principles under section 61 of the 

Act.  

...................... 

76.The whole case of Noida Power (R-2) is relied upon the 

phrase “consumer’s interest” stating that after filing the main 

application in petition no.741 of 2011 they received a letter 

from the Athena Power offering to supply power at a price 

lower by over 10% by which the financial gains for 

consumers for over 25 years would be from Rs. 1,800 Crores 

to Rs. 2,224 Crores. This contention is totally misconceived 

because the consumer’s interest alone cannot be the sole 

criteria for competitive bidding under Section 63 of the Act. If 
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that was so, there was no need for Government of India 

guidelines. In fact, these guidelines framed by the Central 

Government are so detailed and elaborate so as to take care 

and interest of all the stake holders of the Sectors. In other 

words, if the consumer’s interest alone is taken as the 

criteria, then the guidelines framed by the Central 

Government would become redundant.  

77. As indicated above, the bid process under Section 63 of 

the Act is entirely different from normal procurement of 

goods through competitive bidding process which is not 

governed by specific statutory scheme and guidelines. The 

bidding process under Section 63 is wholly based upon the 

objective of section 61 of the Act as well as the objectives of 

the Government of India guidelines. The Government of 

India guidelines have been framed to comply with the 

principles specified under Section 61 of the Act. The 

Government of India guidelines contained the mandate to 

safeguard the consumer’s interest as well as to encourage 

competition, efficiency and economical use of the resources. 

Let us quote Section 63 of the Act for better understanding.  

“63.Determination of tariff by bidding process. 

Notwithstanding anything contained in section 62, the 

Appropriate Commission shall adopt the tariff if such tariff 

has been determined through transparent process of bidding 

in accordance with the guidelines issued by the Central 

Government.”  

........................ 

78. Thus the competitive bidding process as contemplated 

under Section 63 of the Act must meet the following 

mandatory statutory requirements: 

 (a)Competitive bidding process under Section 63 must be 

consistent with the Government of India guidelines and 

Request for Proposal (RFP) including the finalized PPA 

approved by the State Commission  

 (b)The process must discover competitive tariff in 
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accordance with market conditions from the successful bid – 

consistent with the guiding principles under Section 61 of the 

Act as well as the Government of India guidelines which 

strike a balance between the transparency, fairness, 

consumer interest and viability.…............”  

 It is clear from above discussions and facts that: 

a) One of the objectives of National Electricity Policy and Tariff 

Policy is to secure commercial viability of electricity sector 

while ensuring fair pricing and quality of supply. 

b) Power procurement under section 63 of the Act is governed 

by the statutory framework comprising (i) section 63 of the 

Act, (ii) Government of India’s Guidelines and (iii) standard 

documents being RfP and PPA. 

c) In terms of section 63 of the Act the successful bidder must 

be selected consistent with the guiding principles under 

section 61 of the Act meaning thereby that while adoption of 

tariff under section 63 of the Act, the principles as laid down 

under section 61 need to be complied.  

d) Power procurement pursuant to the statutory framework 

constitutes a statutory contract in terms of the pre-approved 

and finalized PPA governed by provisions of the Act as well 

as the Guidelines. 

Lxxvi) Central Electricity Regulatory Commission (CERC) in the case 

of Adani Power Limited vs. Uttar Haryana Bijli Vitaran Nigam 

Limited and others (petition no. 155/MP/2012) (“Adani 

Judgment”) held as under: 

“82. The common threads running along the length and 

breadth of the statutory scheme under the Act and the 

statutory instruments framed thereunder are the protection of 

the consumers’ interest and ensuring adequate return on the 

investments in the sector. The consumers’ interest is 

protected not only by fixing competitive tariff but it is equally 

imperative to ensure continuous, uninterrupted and reliable 

supply of electricity. For the purpose of qualitative supply of 
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electricity, it is necessary that adequate investments are 

made for creating infrastructure for generation, transmission, 

distribution and supply of electricity and this is possible only 

when the investor gets adequate return on the investments 

made. Therefore, in the final analysis, the recovery of costs 

of the investors serves the consumers’ interest by attracting 

investments in the sector by improving quality of supply of 

electricity to the consumers. Thus, twin objectives of 

protection of consumers’ interest and recovery of cost of 

services provided are complementary. All the authorities 

established under the Act, have to strive towards achieving 

these objectives. This Commission as the apex regulatory 

body for power sector has the additional responsibility for 

meeting the objectives of law.” 

Lxxvii)The objectives of the Act read with National Electricity Policy 

and Tariff Policy are to ensure financial viability and 

development of the sector together with recovery of tariff. 

Paragraph 5.17 of the CBG provides that any disputes in 

relation thereto have to be resolved by the appropriate 

commission. 

Lxxviii)The present petition has been filed invoking: 

a) Section 86 of the Act under which the Commission has the 

power to determine the tariff of NPL when supplying to a 

distribution licensee and regulate the power procurement 

process of distribution licensees in the State of Punjab 

including the price at which power would be procured from 

generating companies through agreements for purchase of 

power.  

b) Section 86(1)(f) of the Act which gives the Commission the 

power to adjudicate upon any dispute involving NPL and 

licensees which includes PSPCL . 

c) Article 17 of the PPA read with Paragraph 5.17 of the CBG in 

terms of which the Commission has the power to adjudicate 

upon any dispute that arises claiming any change in or 
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regarding determination of the tariff or any tariff related 

matters, or which partly or wholly could result in change in 

tariff. 

Lxxix)NPL is entitled to the following costs as part of total cost of 

procuring coal in accordance with clause 1.2.3 of Schedule 7 of 

the PPA: 

a) Cost of washing of coal 

b) Logistic charges  

c) Road transportation of coal from Mandi Gobindgarh/ 
Chandigarh to the project.  

d) Transit and handling losses 

e) Third party coal testing charges 

Lxxx) Clause 1.2.3 of Schedule 7 of the PPA considers the landed 

cost of the most recently supplied at the project site and 

accordingly, NPL is entitled to claim the costs as mentioned 

above as part of the cost of procuring coal. The cost of washing 

of coal is incurred due to the statutory obligations imposed by 

MoEF wherein it is mandated that coal which is being 

transported for more than 1000 kms and having ash content of 

more than 34% must be washed at the mine-end. Furthermore, 

the quantity of coal delivered at the project site is reduced to 

approximately 80% of its original quantity due to the process of 

washing. The aforementioned costs incurred by NPL be 

considered as a part of  total cost of procuring coal and passed 

through to PSPCL in accordance with the PPA. 

Lxxxi) NPL is entitled to recover energy charges from PSPCL which 

are computed on the basis of ‘as fired’ GCV of coal in 

accordance with clause 1.2.3 of Schedule 7 of the PPA read 

along with the CERC Tariff Regulations, 2009. There is a 

substantial slippage in the GCV of coal due to reasons beyond 
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the control of NPL and due to such slippage NPL is forced to 

use greater amounts of coal to maintain the optimal station heat 

rate for generation of electricity. Clause 1.2.3 of Schedule 7 of 

the PPA specifically states that average weighted cost of coal 

most recently supplied at the project site must be taken into 

consideration and therefore, the GCV of coal must be 

considered on ‘as fired’ basis for computation of energy charges 

payable by PSPCL for supply of power. 

Lxxxii) Prayer to the Commission: 

a) Issue suitable directions to PSPCL for payment of capacity 

charge for the period of its availability on coal procured from 

alternative sources as per the directions of the Commission 

in Order dated 19.02.2014. 

b) Approve the coal washing expense, surface transportation 

expense and Liaisoning expense as sub components of coal 

purchase cost. 

c) Approve the road transportation expense as sub component 

of coal transportation cost. 

d) Approve the third party analysis charges, transit and 

handling loss as sub components of coal unloading cost. 

e) Issue suitable directions for consideration of coal on “as 

fired” GCV for calculation of energy charge. 

f) Pass such order, as the Commission may deem fit and 

proper in the facts and circumstances of the case. 

3. After hearing NPL on 02.09.2014, the Commission vide 

Order dated 05.09.2014 sought response of PSPCL on the issue 

of admissibility of the petition. Also, the Standing Committee on 

NPL project constituted vide Order dated 19.02.2014 in petition no. 

57 of 2013 was directed to submit its comments on the issues 

raised in the petition. PSPCL and the committee were directed to 
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submit their response/comments by 23.09.2014 with advance copy 

to NPL. Next date for taking up the petition for admission was fixed 

as 07.10.2014.  

4.  PSPCL sought four weeks time for submitting its response 

and postponement of hearing. The next hearing was held on 

21.10.2014, wherein PSPCL submitted that it has nothing to 

submit on the issue of admissibility of the petition. The 

Commission, vide Order dated 22.10.2014, admitted the petition 

and directed PSPCL to file reply by 11.11.2014 with a copy to 

NPL. It was further directed that NPL may file rejoinder, if any, by 

18.11.2014 with a copy to PSPCL. The next date of hearing was 

fixed as 25.11.2014.  

5.  PSPCL filed its reply dated 17.11.2014 on 18.11.2014 and 

submitted as under: 

i) NPL filed this petition seeking recovery of capacity charges 

deduction from the period during which capacity was declared 

on non-linked coal, adjustment and increased energy charges 

on account of washing of coal, surface road transportation 

charges, liaisoning charges, transit and handling losses and 

third party coal testing charges and declaration to the effect that 

GCV of coal to be taken for computing energy charge to be on 

‘as fired’ basis. These claims made by NPL purported to be on 

the basis of section 86(1)(f) of the Act are completely 

misconceived and without any merit. PPA dated 18.01.2010 

was signed between NPL and PSPCL pursuant to a case-2 

competitive bidding conducted by PSPCL in terms of section 63 

of the Act read with the guidelines notified by Ministry of Power 

(MoP). Under the PPA, there are only two avenues for seeking 
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a change in tariff namely force majeure under Article 12 and 

change in law under Article 13.  

ii) The petition was filed purportedly under section 86 of the Act 

claiming increase in tariff on a plethora of issues without stating 

as to under which provisions such claims are being made. NPL 

is treating the entire matter to be an exercise under section 62 

of the Act as if the Commission is fixing the tariff on a cost plus 

basis and NPL is entitled to all/any money expended by it as a 

pass through in tariff. This is completely incorrect. There cannot 

be any exercise of powers under section 86(1)(b) or 86(1)(f) 

overriding sections 61, 62, 63 etc. of the Act to allow any 

increase in tariff. This is more particularly when the tariff has 

been discovered and adopted through a competitive bidding 

process under section 63 of the Act in terms of the guidelines 

issued by MoP. Section 61, 62 and 64 constitute one scheme of 

things, where the tariff is determined based on the approval of 

each element of cost by the Commission. The nature of such 

determination is provided in section 62 and the process of 

determination is provided in section 64 of the Act. Section 61 

provides for the Commission to frame Regulations for such 

determination of tariff. Section 61 is therefore in the context of 

section 62 and 64. However, section 63 is an exception and 

provides for a statutory competitive bidding process wherein the 

tariff is only to be adopted and the terms and conditions on 

which supply is to be made is governed by the bidding 

documents and the provisions of the PPA. This risk allocation is 

in terms of the bidding documents and the bids submitted by the 

parties. There cannot be any increase in tariff de-hors the 
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bidding documents and the PPA to provide a benefit to the 

successful bidder, after the bidding process is over.  

iii) The Parliament in its wisdom has vested the power to issue 

guidelines to the Central Government and not to the 

Commission. The only claims which can be considered under a 

PPA entered into under section 63 of the Act are under force 

majeure and change in law. There cannot be any determination 

of tariff or examination of the costs and expenses by the 

Commission in a competitive bidding process, more particularly 

after the bidding process is over and rights have been vested in 

the parties.  

iv) The only avenue for tariff to be altered in when situations under 

Article 12-force majeure and/or Article 13-change in law arises, 

which alteration is to be done by the Commission. This power is 

not be virtue of section 62 or section 86 but by virtue of the 

powers granted under the guidelines of the Government of India 

under section 63. However, NPL has simply chosen to file the 

petition under section 86 without clarifying as to under what 

head the claims are being made.  

v) Even the adjudicatory jurisdiction under section 86(1)(f) is only 

based on the terms and conditions of the PPA and not de-hors 

the same. There cannot be exercise of power by the 

Commission under its adjudicatory jurisdiction contrary to be 

terms and conditions of the PPA. In the circumstances, it is not 

open to the Commission to consider the claims made by NPL 

unless and until it is first clarified as to under what head of the 

PPA such claims are being made.  

vi) The rights and obligations of the parties are to be decided and 

enforced in terms of the provisions of the PPA signed pursuant 
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to the competitive bidding process under section 63 of the Act. 

The claims of NPL proceed on the basis that the Commission is 

determining the tariff on a cost plus basis and can provide an 

increase in the energy/variable charges for all costs incurred by 

NPL. This cannot be permitted under the competitive bidding 

framework as per section 63 of the Act.  

vii) The petition is not maintainable in the present form. NPL is 

proceeding on the basis as if the Commission is determining the 

tariff under section 61, 62 and 64 of the Act and most of the 

claims being made are on account of costs incurred by NPL on 

its own volition and with a presumption that the same need to 

be allowed to be passed on to the consumers.  

viii)The Commission is requested to issue directions to NPL to 

segregate its claims into either ‘Force Majeure’ or ‘Change in 

Law’. Until and unless the same is done, the petition cannot be 

proceeded. NPL filed such a confusing petition claiming it only 

to be under section 86 of the Act and raising issues under 

section 62, 63 and other provisions, whereas an adjudication 

under section 86 also has to be as per the provisions of the 

PPA entered into pursuant to competitive bidding process. NPL 

should be directed to clarify as to under which clauses of the 

PPA, NPL has approached the Commission.  

ix) PSPCL is constrained to file a combined reply to all issues 

sought to be raised even though many of the issues/claims are 

outside the purview of the present adjudicatory process itself 

and PSPCL is not filing a para wise reply to the petition.  

x) PSPCL wishes to place certain facts and submissions under the 

following heads for proper appreciation of the case at hand. 

NPL filed the petition in a confused and combined manner 
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without indicating as to under what provisions of the PPA the 

claim is being made. PSPCL is also constrained to file a 

combined reply.  

xi) As per CBG, provisions of the PPA and the Order dated 

03.10.2012 passed by the Commission in petition no. 18 of 

2012, it is the responsibility of NPL to sign the FSA. The 

Commission directed NPL to sign FSA. The Order dated 

03.10.2012 was not challenged by NPL. NPL filed petition no. 

56 of 2012 before the Commission claiming that PSPCL had 

failed in its duty to sign the FSA and to arrange sufficient 

quantity and quality of coal for the thermal power project. The 

petition was filed by NPL mainly raising the contention that the 

obligations to arrange and procure adequate quantity of coal, 

namely, domestic coal of the required quality for the total 

installed capacity of the generating station and also the 

transportation of coal up to the project site for the life time of the 

project i.e. 25 years are on PSPCL and not on NPL. 

xii) NPL contended that PSPCL has the obligation to arrange the 

said coal for 1400 MW i.e. the plant capacity and in case of any 

procurement of coal from other sources including transportation 

of coal, the resultant cost should be a pass through and that 

PSPCL should indemnify NPL for the loss, damage etc. for the 

inability to provide for the requisite quantity and quality of coal.  

xiii)The Commission passed Order dated 31.12.2012 in petition no. 

56 of 2012 inter-alia holding that the aspects with regard to the 

actual quantum of fuel supply and the consideration of the issue 

of the shortfall of fuel supply by CIL/SECL do not arise at the 

present stage when the generating station is yet to be 

commissioned. The Commission directed NPL to vigorously 
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follow up with the coal authorities in regard to the supply of fuel 

and PSPCL to provide assistance at its end to facilitate the 

process.  

xiv) PSPCL was always ready and has been giving all support to 

NPL in pursuing the matter with the coal authorities. NPL 

challenged the Order dated 31.12.2012 passed by the 

Commission before Hon’ble APTEL by filing Appeal No. 68 of 

2013. NPL also moved an Interim Application No. 227 of 2013 

in the above matter which was disposed of by Hon’ble APTEL 

vide Order dated 21.08.2013. Hon’ble APTEL clarified the 

position by holding that the cost of imported coal/coal from 

alternative sources would be a pass through only in terms of the 

LoA, FSA & PPA, all read together and no charges other than 

those prescribed in the PPA would accrue to NPL. NPL filed 

petition no. 57 of 2013 before the Commission for approval of 

the terms and conditions for procurement of coal from alternate 

sources and passing on the costs of the same to PSPCL. The 

Commission disposed of petition no. 57 of 2013 by Order dated 

19.02.2014. The Order dated 19.02.2014 has not been 

challenged by NPL. In the Order, the Commission clearly held 

that mere procurement of coal from alternative sources will not 

give rise to a right to NPL to claim any costs over and above the 

charges prescribed in the PPA. Therefore, without challenging 

either the Interim Order dated 21.08.2013 of Hon’ble APTEL or 

the Order dated 19.02.2014 of the Commission, NPL is by way 

of the present petition raising claims which are patently against 

the provisions of the PPA and the terms of the Orders.   

xv)As per the Order dated 19.02.2014 of the Commission, NPL will 

have to give preference to the coal supplied from SECL over 
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the coal directly arranged by it through alternatives sources,  

entire quantity of coal supplied by SECL has to be first taken by 

NPL and it cannot use the coal from alternate sources unless 

warranted by exigencies of short supply of coal by SECL in 

terms of the FSA and any such use needs to be on ‘Minimal 

Usage’ basis and to enforce its rights against SECL for the 

minimum assured quantum under the FSA, i.e. 65% of the 

Annual Contracted Quantum (ACQ). The ACQ qua NPL is 5.55 

million tonne per annum. For any shortfall above 65% of the 

ACQ, coal from alternative sources is to be considered 

depending on the likely power to be scheduled from the plant. 

xvi) In so far as the year 2014-15 is concerned, the blending ratio 

approved by PSPCL for mixing coal from alternative sources is 

a maximum of 20% taken on annual basis. 

xvii) With regard to the price to be allowed for the procurement of 

coal from alternate sources, the Order dated 21.08.2013 of 

Hon’ble APTEL and the Order dated 19.02.2014 of the 

Commission are absolutely clear. What needs to be allowed is 

only the difference between the cost of purchase of coal from 

SECL and the cost of the purchase of alternative coal. This has 

been clearly stated in the Orders dated 21.08.2013 and 

19.02.2014. 

xviii)Apart from the difference in cost, no other cost element needs 

to be paid for. The PPA in ‘Schedule 7: Tariff’ only provides for 

the cost of coal to be considered as part of the energy charges. 

The same is extracted hereunder: 

“1.2.3. Monthly Energy Charges 

The Monthly Energy Charges for Month “m” shall be 

calculated as under: 
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MEPm=AEOm x MEPn 

Where: 

AEOm is the Scheduled Energy during the Month m (in kWh) 

Monthly Energy Charges 

MEPn= NHRn x F
COAL

n 

            PCVn 

where, 

NHRn is the Net Heat Rate for the Contract Year in which 

month “m” occurs expressed in kCal/kwh and is equal to the 

Quoted Net Heat Rate of the Contract Year in which month 

“m” occurs as provided in Schedule 11. 

F
Coal

n is the weighted average actual cost to the Seller of 

purchasing, transporting and unloading the coal most 

recently supplied to and at the Project before the beginning 

of month “m” (expressed in Rs/MT in case of domestic coal) 

PCVn  is the weighted average gross calorific value of the 

coal most recently delivered to the Project before the 

beginning of month “m” expressed in kcal/kg.” 

 With regard to the coal from SECL, only such costs are being 

considered. Therefore, it is inconceivable that for the coal 

procured from alternative sources, any other costs would be 

considered as a pass through in tariff. 

xix) The claims on account of surface road transportation charges, 

liaisoning charges, transit and handling losses and third party 

coal testing charges are totally misconceived and are related to 

the cost of procurement of alternative coal which has been 

allowed to be blended on minimal basis by the Commission. 

None of these charges are payable as per the PPA. What is 

payable to NPL is only the difference between the cost of 

purchase of SECL coal and cost of purchase of alternative coal 

to the extent the blending has been permitted. Whatever may 

the other so called costs of procurement of coal by NPL are not 
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to be passed on to the consumers through PSPCL and need to 

be borne solely by NPL. 

xx)The claim for coal washing charges is purported to be made 

under the head of change in law since it is obviously not a force 

majeure. The bid deadline date under the tariff based 

competitive bidding process initiated by PSPCL was 

23.06.2008. The cut-off date for the purpose of considering the 

change in law occurring in the tariff adjustment in terms of 

Article 13 of the PPA is 16.06.2008 being 7 days prior to the bid 

deadline on 23.06.2008. Even at the relevant time i.e. on the cut 

off date mentioned herein above, there was a directive of the 

Central Government that in case of coal with ash content of 

34% and above requiring transportation to power projects at a 

distance of 1000 kms and above, it is necessary to undertake 

washing of coal and transportation of washed coal. 

xxi) The coal for project was to be sourced from the SECL and the 

project in the State of Punjab being more than 1000 kms, there 

was a statutory requirement to wash the coal for transportation 

even at the time of the bid i.e. cut-off date. Accordingly, there is 

no change in law which had occurred after the cut-off date and 

the position remaining the same as on the cut-off date. Further, 

this is also not a case of force majeure as per the admitted case 

of NPL. There cannot be any tariff adjustment or adjustment in 

the energy charges with regard to washing of coal. 

xxii) At the time of bidding, PSPCL agreed to pay the price that was 

charged by the coal company i.e. SECL as a fuel cost. PSPCL 

did not agree to make any payment for the washing of coal. It 

was the obligation of the bidder to factor the cost of washing of 

coal that may be required to be undertaken for transportation of 
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coal. In this regard during the pre-bid conference, there was a 

specific query raised by one of the bidders seeking clarification 

on the cost of washing of coal being included in the fuel price. A 

query was raised by the bidder “that whether the cost of 

washing of coal is included in the fuel cost”. In response to this, 

PSPCL clarified that “the price of coal for the fuel cost shall be 

the cost of coal charged by the coal company”. It was made 

clear with reference to washing of coal that no cost in addition 

to the price payable to the coal company shall form part of the 

energy charges payable by PSPCL to NPL in regard to the fuel 

cost. 

xxiii)NPL was fully aware of the terms on which the bid was invited 

by PSPCL, namely, that PSPCL will not be required to pay the 

charges for washing of coal and also the statutory requirement 

in regard to the washing of coal before transportation. NPL 

submitted the bid based on the above and should, therefore, be 

deemed to have accepted the condition that PSPCL will not be 

required to pay any additional charges for the purpose of 

washing of the coal. 

xxiv)NPL will have the advantage of using the washed coal with less 

ash content being beneficial to the plant and equipment of NPL 

and reducing various operating and maintenance costs. NPL 

will, therefore, have significant advantage in washing the coal 

before transportation of the coal. In terms of the competitive 

bidding held and the clarification issued, NPL can retain such 

advantage accruing from washing of the coal and the use of 

washed coal. 

xxv) As per Schedule 7 of the PPA, PSPCL has to pay the cost of 

coal purchased in ₹/kg or the cost of coal purchased from 
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SECL, cost of transportation of coal by Indian Railways i.e. 

freight and cost of unloading the coal at the plant site through 

wagon tipplers, the cost of which stands included in the capital 

cost of the project. 

xxvi)It is clear that the CoD of the project was declared without 

completing all activities for coal transportation. This included the 

completion of the railway siding at the project site. Therefore, as 

per the PPA, only the railway freight from SECL coal mines to 

the plant site is payable which is already being paid by PSPCL. 

No other charges are required to be paid. 

xxvii) NPL has claimed an amount of ₹ 23.28 crore as having been 

wrongly deducted by PSPCL from the invoices. This amount 

had been claimed by NPL as capacity charges even when the 

capacity was declared on non-linkage coal. 

xxviii) As per the CBG and the provisions of the PPA read with the 

various Orders passed by the Commission and Hon’ble APTEL, 

NPL was required to sign the FSA and arrange for the coal from 

SECL. The capacity charges are to be paid to the generator if 

the machine of the generator is in a position to generate and the 

generator has adequate fuel to generate. NPL has no right to 

generate electricity fully on alternative fuel. The blending of 

alternative fuel on minimal basis has been allowed by the 

Commission only to make up the shortfall arising out while 

commencement of linked coal from SECL has started and only 

as an exception and to tide over the temporary issues being 

faced by NPL in procurement of coal from SECL. 

xxix)The intention of the PPA is not that the availability/capacity from 

the plant can be declared fully on imported coal/alternative fuel. 

The period in issue wherein this claim is being made is between 
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00:00 hours on 20.02.2014 to 23:59 hours on 03.03.2014. For 

this period, admittedly, NPL did not have coal from SECL and 

unilaterally took the position that the plant availability could be 

declared fully on alternative fuel misreading completely the 

Order dated 19.02.2014 passed by the Commission, the Order 

dated 21.08.2013 passed by Hon’ble APTEL and the specific 

conditions laid down therein. This aspect was specifically 

clarified to NPL by PSPCL vide letters dated 19.02.2014, 

25.02.2014 and 27.02.2014. 

xxx) The entire basis of filing IA before Hon’ble APTEL by NPL was 

that its apprehension that adequate coal would not be available 

from SECL and to find an alternative to the extent the coal is not 

available. This has also been recorded in the Order dated 

21.08.2013 of Hon’be APTEL as under: 

“2.The prayer of M/s. Nabha Power Ltd., Applicants/ 

Appellants in IA no. 227 of 2013 in Appeal no. 68 of 2013, is 

to allow them to continue the tender process undertaken by 

the Applicants to import coal by conducting competitive 

bidding for procurement of imported coal to the tune of 1.3 

Million tonnes from international market to meet the shortfall 

in supply of coal for the project without prejudice to their 

rights and contentions in the Appeal and to allow pass 

through of cost of imported coal discovered pursuant to 

conclusion of the tender process. 

................. 

11.Learned counsel for the Appellants assured that no ‘take 

or pay’ liability on account of their contracts with suppliers of 

alternative sources of coal would be passed on to PSPCL. 

Further, the Appellants also undertake to receive the entire 

quantity of coal offered for supply by CIL/subsidiaries of CIL, 

including imported coal and not to put any restrictions on 

supply from the linked sources.” 
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xxxi)The position was clearly recorded in the Order dated 

19.02.2014 passed by the Commission and in fact, the following 

condition was imposed by the Commission to protect the 

interest of consumers: 

“(i)NPL shall requisition the coal regularly from SECL as per 

clause 4.5 ‘Scheduled Quantity’ of the FSA. 

(ii) NPL will give preference to the coal supplied by SECL 

over coal to be directly arranged by it from alternative 

sources and will not put any restrictions on supply of coal 

from SECL and accept the entire quantity of coal offered for 

supply from SECL. 

(iii) NPL will not use the coal supply from the alternative 

sources unless warranted by the exigencies of short supply 

of coal by SECL in terms of the FSA, that too on ‘Minimal 

Usage’ basis. 

.......................”  

xxxii) NPL is seeking to misread the above Orders as giving an 

absolute right to NPL to procure the entire coal from alternative 

sources including declaration of availability solely on alternative 

coal and proceed with the PPA. This is completely 

misconceived and not the intent of the PPA. In fact, the case-2 

bidding itself proceeded with fuel linkage being provided to the 

bidders by PSPCL which was done in the present case. 

Thereafter, due to the decision of the Cabinet Committee on 

Economic Affairs, the quantity of linked coal was slightly 

reduced. In fact, in the Order dated 19.02.2014, the 

Commission recorded that NPL has sufficient coal under the 

linkage as under: 

“33.From the foregoings, it appears that NPL may not need 

to procure coal from alternative sources since (i) the FSA 

has been signed for 100% of ACQ and quantum & Grade of 

coal is the same as in LoA, (ii) the quantum of the supply of 
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coal during the Build-up Period is the same as the ACQ and 

the supply is to start from readiness of the power plant for 

lighting up of the boiler(s), (iii) SECL has not confirmed any 

shortfall of coal supply during Build-up Period and (iv) NPL’s 

action to procure coal from alternative sources is based on 

apprehensions and is speculative in nature. 

....................” 

xxxiii)To meet the anticipated shortfall, the procurement from the 

alternative sources had been approved by the Commission. 

Having not challenged the above Order, NPL is now making a 

claim directly contrary to the conditions laid down in the Order 

dated 19.02.2014 of the Commission. 

xxxiv) NPL is wrong in contending that once the commissioning coal 

from SECL was exhausted, NPL was entitled to procure coal 

from alternative sources. NPL is not entitled to use the non-

linkage coal for declaring availability from the project. It is also 

wrong that there was any discrepancy in the provisional state 

energy accounts as being alleged. NPL is approbating and 

reprobating from in the same breath. While in the letter dated 

19.02.2014, NPL took the position that coal from SECL is not 

available whereas at para 48 of the petition, NPL is claiming 

that from 01.03.2014 adequate coal from SECL was available to 

run Unit-1. 

xxxv) There is no merit in the contention of NPL that Schedule 7 of 

the PPA does not make any distinction between SECL coal and 

coal procured from alternative sources. The PPA and the 

competitive bidding documents do not even envision coal from 

alternate sources and the whole basis of the PPA was that 

linkage coal from SECL is to be procured for operating the 

project. There is no question therefore of Schedule 7 of the PPA 
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treating SECL coal and alternative coal on the same basis. The 

PPA envisages declaration of availability only on linked coal 

and not on any other coal. Therefore, if no linked coal is 

arranged by NPL, the availability cannot be validly declared. 

The procurement of alternative coal is for a limited purpose and 

subject to the conditions envisaged in the Orders dated 

21.08.2013 and 19.02.2014. 

xxxvi)The availability declaration between 00:00 hours of 20.02.2014 

to 23:59 hours of 03.03.2014 cannot be considered as valid and 

the project cannot be said to be available for the above period. 

No capacity charges need to be paid to NPL for the above 

period. 

xxxvii)The picture sought to be presented by NPL, namely that the 

plant remained shut down due to the action of PSPCL is 

completely misleading and wrong. It is reiterated that NPL was 

not entitled to use alternative coal to declare availability and 

PSPCL had no liability to schedule the power if the availability 

was being fully declared on alternative/ commercial coal, when 

linked coal from SECL had not even started after CoD of the 

Unit-1 of the project. 

xxxviii) NPL made the claim for payment of certain components of 

energy charges, which are as under: 

 a) Charges for washing of coal 

 b) Surface road transportation charges 

 c) Liaisoning charges 

 d) Transit and handling losses and  

 e) Third party coal testing charges 

 The above elements were not mentioned in clause 1.2.3 of 

Schedule 7 of the PPA. As per Schedule 7 of the PPA, cost of 

coal purchased in ₹/kg or the cost of coal purchased from 



Order in Petition No. 52 of 2014 
 

 62 
 

SECL, cost of transportation of coal by Indian Railways i.e. 

Freight and cost of unloading the coal at the project site through 

wagon tipplers the cost of which stands included in the capital 

cost of the project are to be paid. 

xxxix)The proposed billing format given by NPL did not indicate any of 

the above charges as sought to be claimed now. In fact, PSPCL 

had given a format in which another company i.e. Coastal 

Gujarat Power Limited was raising its invoices as a reference 

point to NPL. PSPCL never agreed to pay any of the charges 

now being claimed by NPL as a part of energy charges. A bare 

perusal of the letter dated 10.10.2013 of NPL along with the 

billing format mentioned therein clarifies that none of the 

charges being claimed now were indicated in the said format. 

The letter dated 19.11.2013 of PSPCL is clear in this regard 

wherein it was stated that all billing and payment would be 

strictly in terms of the PPA. 

xL) It is wrong to allege that PSPCL ever agreed to pay the above 

charges as per the billing format proposed by NPL. PSPCL 

craves leave to refer its letter dated 12.02.2014 (along with the 

calculation sheet showing the deductions/amount not payable), 

payment made on 28.02.2014 (with similar deductions), minutes 

of meeting dated 09.06.2014 on this aspect. 

xLi)The billing format submitted with the petition is wrong, 

misleading and without any basis whatsoever. NPL is simply 

including the costs being now claimed by it under the 

heads/components of energy charges mentioned in the PPA. 

The charges being claimed are not payable as per the terms of 

the PPA. 
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xLii)The Commission in Order dated 19.02.2014 has clearly stated 

about the charges which are permissible to NPL as under: 

“(viii)Coal from alternative sources/imported coal shall be 

procured by NPL at lowest price(s) arrived at through its 

tender overseen and signed by PSPCL on 27.09.2013 & 

08.10.2013 for imported coal and 18.12.2013  &  26.12.2013 

for domestic coal. Taxes and duties shall be payable/pass 

through as applicable. 

(ix)As decided by Hon’ble APTEL in Para 12(B) of its Order 

dated 21.08.2013, this procurement of coal from alternatives 

sources, as an advance action, will not give any right to NPL 

to raise any charges over and above those admissible to it 

as per the terms and conditions of the PPA. The Commission 

has held in its Order dated 31.12.2012 in petition no. 56 of 

2012 that LoA and PPA are to be treated as one 

document/contract and followed/operated in tandem. Now 

FSA has followed the LoA and both FSA as well as LoA 

provide a window for supply of imported coal. 

Thus the cost of imported coal/coal procured from alternative 

sources would be a pass through in terms of LoA/FSA/PPA.” 

 The amount payable to NPL is only the difference between the 

cost of purchase of SECL coal and the cost of purchase of 

alternative coal to the extent the blending has been permitted. 

Whatever may be the other so called costs of procurement of 

NPL, these are not to be passed on to the consumers through 

PSPCL and need to be borne solely by NPL. 

xLiii)With regard to the coal washing expenses, the reference to the 

environmental clearance dated 03.10.2008 and MoEF 

notification dated 19.09.1997 is misplaced. The only provision in 

the PPA under which such a claim can be made is Article 12 i.e. 

change in law. 
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xLiv)PSPCL has already extracted the relevant provisions from the 

competitive bidding document, namely RfP, RfQ and PPA 

related to fuel and energy charges to be paid. As regards the 

fuel cost part of the energy charges, it was specifically informed 

to the bidders that PSPCL will be required to pay only the price 

of the coal in the fuel cost as charged by the Coal Company. 

PSPCL did not agree to pay any further charges particularly the 

coal washing charges. 

xLv)In the bidding documents, PSPCL has clearly specified the 

availability of coal linkage from the SECL to the project. RfP and 

PPA deals with the FSA for the project, namely, the coal to be 

procured from the coal mines of CIL’s subsidiaries. 

xLvi)As per the terms of Standard Bid Documents(SBD), fuel linkage 

was arranged by PSPCL before the submissions of RfP bids. 

SECL, a subsidiary of CIL issued LoA dated 11/18.12.2008 for 

5.55 million tonne per annum of F Grade coal in the name of 

NPL which was the SPV established by PSPCL for vesting in 

the developer of the power project to be selected in the 

competitive bid process. This was well before the submission of 

the bids by the prospective bidders.  

xLvii) As per the SBD issued by MoP, the transfer of NPL to the 

successful bidder, L&T Power was arrived at by means of a 

tripartite SPA executed between PSPCL, NPL and L&T Power 

whereby all the shares of NPL were duly transferred to L&T 

Power. By means of this transfer agreement, 100% of the equity 

share holding of NPL was transferred to the successful bidder 

i.e. L&T Power. It was specifically agreed in clause 3.5 (c) that 

“all other rights and obligations of the company shall be of the 

selected bidder.” Once NPL i.e. the SPV was transferred to the 
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successful bidder, any agreement reached with the SPV is 

necessarily binding on the successful bidder and this was the 

natural consequence under the entire scheme. The successful 

bidder L&T Power had duly accepted the above arrangement 

and participated in the bidding process and signed the SPA and 

other documents based on the above, it is thereby not open to 

NPL or L&T Power to set up any claim or defence to the 

contrary. 

xLviii)As the LoA was issued in the name of SPV i.e. NPL, the 

shareholding of which stood transferred to L&T Power through 

SPA, signing of FSA was the obligation on part of assured, 

NPL, under the control of L&T Power. 

  The definition of the FSA in the PPA between the parties 

also includes the agreements for transportation of fuel. The FSA 

being to the account of NPL, also includes the agreement for 

transportation of fuel to the project of NPL. NPL was required to 

execute the FSA with SECL for the purchase of coal and 

consequently enter into the transportation agreement with the 

railways to ensure supply and transportation of coal for the 

project. 

xLix)It is reiterated that the requirement of washing the coal in regard 

to the coal to be supplied by the coal company to the project set 

up at a distance of 1000 kms and above was in existence at the 

time when the bidding process was undertaken by PSPCL. NPL 

was fully aware of the above requirements. It is, therefore, 

submitted that there is no change in law in regard to the 

requirement of washing of coal. The notification dated 

02.01.2014 issued by MoEF is not the first occasion where the 

requirement of washed coal to be used has been imposed. 
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Earlier, the requirement of washing of coal had been duly 

specified in the notification of MoEF dated 19.09.1997. 

L) NPL is also mixing up the issue of environmental clearance 

given for the power project and the operation of the project with 

the requirements of the notification of 1997 dealing with the 

conditions for transportation of coal from the mines to the power 

projects at a distance of 1000 kms and above. The nature of the 

conditions are different and in the case of power project situated 

at a distance of 1000 kms and above from the coal mines, the 

environment notification of 1997 is to be additionally complied 

with, independent of environmental clearance dated 03.10.2008 

of MoEF. 

Li) NPL has wrongly alleged that the requirement to undertake 

washing of coal is an event subsequent to the cut-off date 

specified in the bidding documents, namely 7 days before the 

bid deadline i.e. as on 16.06.2008. 

  At the time of the bidding, there was a requirement to wash 

the coal in regard to the power projects which are set up at a 

distance of 1000 kms and more from the coal mine and further 

where the ash content is above 34%. In view of the above, E or 

F grade coal from SECL to NPL’s project was required to be 

washed before its transportation. It is not correct that such 

requirement came for the first time in the Environmental 

(Protection) Amendment Rules, 2014.  

Lii) It is denied that PSPCL assured the bidders the availability of 

coal from the coal mine with ash content of less than 34%. 

PSPCL was required to only provide the coal linkage. It is an 

accepted fact that the nature of coal to be supplied will be 

based on coal to be mined by the coal company from time to 
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time. The arrangement for the fuel including the grade of coal 

that would be available was entirely between NPL and the coal 

company. The LoA issued by the coal company for supply of 

E/F Grade of coal was clearly to the effect that the ash content 

in the coal would be more than 34%. 

Liii)There is no breach on the part of PSPCL in not making the coal 

available of the requisite grade. It is the obligation of NPL to 

deal with SECL. The Order dated 03.10.2012 passed by the 

Commission in petition no. 18 of 2012 does not in any manner 

deal with any additional cost to be paid for washing of coal. 

Liv)The only representation of PSPCL in the bidding conferences 

was that the coal linkage will be for 5.55 million tonne per 

annum from SECL. The LoA for the coal linkage issued by 

SECL was for 5.55 million tonne per annum. There was no 

assurance of coal linkage by PSPCL in excess of the quantum 

of 5.55 million tonne per annum. L&T Power had submitted the 

bid with the clear knowledge of the above and without raising 

any issue on the coal requirements for additional capacity of the 

plant to be set up. It is then entirely the responsibility of NPL to 

arrange for the coal in excess of 5.55 million tonne per annum 

and also to take up the matter with SECL for the execution of 

the FSA in respect of even 5.55 million tonne per annum. It was 

not open to the bidders to make assumptions of overall liability 

of PSPCL to arrange quantum of coal being available or 

otherwise have any claim against PSPCL for procuring a coal 

allocation for a higher quantum. 

Lv) There is no requirement to pay higher energy charges either in 

the cost of washing of coal or otherwise. The requirement of 

washing of coal was pre-existing and ought to have been 
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factored in the bidding process itself. No extra claim on account 

of the same can be allowed, at this stage. 

Lvi) NPL was required to construct the railway siding at Sarai 

Banjara station for coal transportation. NPL declared the CoD of 

the project without completing all activities for coal 

transportation which included the construction of the railway 

siding. Therefore, as per the PPA, only the railway freight upto 

the project is payable which has already been paid by PSPCL. 

No other charges are required to be paid. 

Lvii) As per the competitive bidding documents, the entire 

responsibility of construction of railway siding for coal 

transportation including land acquisition is with NPL and no 

claim can be made for any delay in land acquisition. This is 

neither a force majeure nor a change in law as per the PPA. 

The detailed facts regarding delay in grant of approval by 

Northern Railway have nothing to do with the additional claim 

for energy charges being made by NPL. 

Lviii) PSPCL specifically informed NPL that it had no obligation under 

the PPA for re-routing of coal transportation to be done by 

Northern Railway yet the Chief Minister of the Punjab had 

written to the Union Minister for Railways calling for personal 

intervention in the matter. 

Lix)The events cited by NPL do not constitute a change in law as 

per the PPA. The reliance sought to be placed on the judgment 

dated 23.04.2014 of Hon’ble APTEL holding that the change in 

scope of railway siding is a change in law has nothing to do with 

the claim being made with regard to surface transportation 

charges, loading charges and cost of road transportation from 

Mandi Gobindgarh to the project. 
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Lx) NPL is contending that the above charges were incurred as a 

consequence of delay in construction of railway siding. The 

change in law ruled by Hon’ble APTEL only entitles NPL for an 

increase in the project cost. It does not give any general liberty 

to NPL to claim increased energy charges. NPL is trying to 

quote the judgment of Hon’ble APTEL dated 23.04.2014 in the 

wrong context. 

Lxi)The claim of NPL for additional energy charges on account of 

surface transportation, loading and unloading needs to be 

considered strictly as per clause 1.2.3 of Schedule 7 of the PPA 

read with the Order dated 19.02.2014 of the Commission. 

Lxii)There is no merit in the claims made for surface transportation 

and loading expenses and transportation charges from Mandi 

Gobindgarh to project, since as per the PPA, these are not 

payable at all. The quantification of the same has no meaning. 

Lxiii)The claim made under liaisoning charges incurred to ensure 

quality and quantity of coal is completely misconceived. There 

is no requirement under any law of entering into a liaisoning 

agreement. Neither the CPRI Report dated 13.08.2012 nor the 

judgment dated 01.04.2014 of Hon’ble APTEL in DPSC Ltd Vs 

WBERC have any application to the present case. The CPRI 

Report or the judgment of Hon’ble APTEL were pertaining to a 

tariff determination exercise under section 61, 62 & 64 of the 

Act read with the Regulations framed by the WBERC which 

itself allowed such charges as a pass through. The liaisoning 

charges are not a mandate under any law and cannot be a pass 

through as per the provisions of the PPA.  

Lxiv)The present PPA has been entered into pursuant to the 

competitive bidding process under section 63 of the Act and it is 
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not that the Commission would allow each and every cost that 

NPL incurs, as a pass through in the consumers tariff. The tariff 

has been discovered through a process of competitive bidding 

and the only increase in tariff can be either under force majeure 

or change in law. NPL is simply making all sorts of claims 

without even classifying the same or pointing out under which 

head such a claim is being made. 

Lxv) The claim made under cost of third party analysis charges is 

completely misconceived. NPL is once again proceeding as if 

its tariff is being determined on cost plus basis by the 

Commission and any and every cost incurred by it will become 

a pass through in tariff. The third party analysis charges are not 

a mandate under any law and cannot be a pass through as per 

the provisions of the PPA.  

Lxvi)NPL had quoted the energy charges in a competitive bidding 

process after taking into account all factors. It is preposterous 

on the part of NPL to call upon the Commission to specify a 

coal transit loss as per section 61 of the Act. Section 61 of the 

Act has no application when the PPA has been entered into 

under section 63 of the Act. 

Lxvii)This is not a tariff determination process being undertaken by 

the Commission. The adjudication under section 86 (1) (f) of the 

Act is only on account of force majeure and change in law. 

Unless NPL shows that the transit and handling losses are a 

force majeure or a change in law, there is no necessity to 

consider the claim. 

Lxviii) With regard to the contention that GCV should be taken on as 

fired basis, the RfP specifically provides as under: 
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“2.7.1.4 The Bidder shall inter-alia take into account the 

following while preparing and submitting the Financial Bid: 

1. The Bidder shall quote the Quoted Escalable Capacity 

Charge and Quoted Non Escalable Capacity Charges. The 

bidder shall also quote the Net Quoted Heat Rate 

(kCal/kWhr). No adjustment shall be provided for heat rate 

degradation. In case of Quoted Escalable Capacity Charges, 

the Bidders shall quote charges only for the first Contract 

Year after Scheduled COD of first Unit. 

2.Ratio of minimum and maximum Quoted Capacity Charges 

during the term of PPA shall not be less than zero point 

seven (0.7) and this ratio shall be applied only at the Bid 

evaluation stage on the Quoted Capacity Charges after duly 

escalating the Quoted Escalable Capacity Charge on the 

basis of the escalation rates specified in Clause 3.3.1.3. 

3.The Quoted tariff in Format 1 of Annexure 4 shall be an all 

inclusive tariff and no exclusion shall be allowed. The Bidder 

shall take into account all costs including capital and 

operating costs, statutory taxes, duties, levies while quoting 

such tariff.  Availability of the inputs necessary for generation 

of power should be ensured by the Seller at the Project Site 

and all costs involved in procuring the inputs (including 

statutory taxes, duties, levies thereof) at the Project Site 

must be reflected in the Quoted Tariff.  

4. Bidders are required to insert the Contract Years, 

commencing from the Scheduled COD of the first Units, in 

the Format 1 of Annexure 4. For instance, if the Scheduled 

COD of first Unit is on June1, 2011, then Contract Year 

corresponding to such date shall be 2011-2012. Thereafter, 

the Contract Year shall be in terms of subsequent financial 

years (April 1 to March 31) i.e. the next Contract Year shall 

be 2012-2013 and so on. 

Provided that the last Contract Year in the Format 1 of 

Annexure 4 shall be the financial year (i.e. April 1 to March 

31) in which the [25]th anniversary of the Scheduled COD of 

the First Unit occurs. For the avoidance of doubt, in case the 
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Scheduled COD of the First Unit occurs on June 1, 2013 

then the [25]th anniversary of the Scheduled COD of the 

First Unit shall occur on June 1, 2038, i.e. in the Contract 

Year 20[38]-[39]. 

5. Bidders shall have the option to quote firm Quoted Energy 

Charges and/or firm Quoted Capacity Charges for the term 

of the PPA, i.e. where the Quoted Escalable Energy Charges 

and/or Quoted Escalable Capacity Charges shall be ‘nil’ for 

all the Contract Years.  

6.The Bidders should factor the cost of the secondary fuel 

into the Quoted Tariff and no separate reimbursement shall 

be allowed on this account.”  

It was for all bidders including NPL to take into account all costs 

including the GCV of coal. The LoA from CIL/SECL provided for 

supply of F Grade coal to the project, the GCV of which works 

out to 4150 kCal/kg. This aspect was also clearly deliberated in 

the Order dated 19.02.2014 wherein the Commission has held 

as under: 

“30.Further, as per clause 2.10 of FSA read with Addendum 

#1, the coal quantity to be supplied by SECL and its off-take 

by NPL during the Build-up Period is 4,62,500 tonnes per 

month i.e. 55,50,000 tonnes for 12 months. The supply of 

coal is to start after the power plant is ready to start lighting 

up the boiler(s), to be confirmed by NPL to SECL in writing 

with documentary evidence. The Commission notes that the 

quantum of coal to be supplied as per FSA in the Build-up 

Period, which is 12 months from First Delivery Date is the 

same i.e. 55.5 lakh tonnes as the ACQ. Also, the supply of 

coal is to start after NPL’s power plant is ready to start 

lighting up the boiler(s) to be confirmed by NPL to SECL. In 

view of these facts, the Commission vide its Order dated 

21.01.2014 expressed that NPL needs to prove with the 

support of documentary evidence that SECL would be 

supplying coal quantity less than that provided in the FSA 

during Build-up Period and submit the coal supply schedule 
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of SECL for the Build-up Period. Also, NPL was asked to 

submit the date on which the power plant was ready for 

lighting up the boiler(s) and the date on which the same was 

confirmed by NPL to SECL in terms of clause 2.10 of the 

FSA. NPL was also asked to submit the details of quantity, 

GCV and landed price of coal received at the Project from 

SECL.  

31. The Commission notes that in compliance with Order 

dated 21.01.2014 of the Commission, NPL filed reply on 

30.01.2014. NPL has submitted as under:  

(i) On 10.10.2013, SECL was intimated along with 

Independent Engineer’s Certificate indicating readiness for 

lighting up boiler for Unit-1. Also, SECL was requested for 

proceeding with signing of MoU for release of trial coal. 

(ii) The power plant was synchronized with 400 kV Grid on 

15.12.2013 and SECL was informed of the same vide NPL’s 

letter dated 31.12.2013. SECL was requested to plan 

verification visit tentatively in the week beginning 13.01.2014. 

(iii) SECL has not yet provided information regarding likely 

supply of coal during the first year of operation in response to 

NPL’s letter 16.01.2014.  

(iv) NPL has received about 80,000 tonnes of trial coal in 

November-December, 2013 having an average GCV of 4425 

kcal/kg at ₹4356 per tonne approximately.  

32. Considering the provisions in the FSA i.e. ACQ as 55.5 

lakh tonnes per annum, same quantum of coal to be supplied 

by SECL to NPL during Build-up Period and option by NPL 

agreeing for supply of 15% imported coal by SECL, it cannot 

be inferred that there would be any short supply of coal by 

SECL during the Build-up Period. As per NPL’s estimate of 

anticipated short supply of 13 lakh tonnes of coal during first 

12 months of operation of the power plant, it proposes to 

procure only 3.5 lakh tonnes initially. The Committee, 

assuming domestic linkage coal supply at 65% of ACQ, has 

stated that the shortfall of coal supply from coal linkage could 



Order in Petition No. 52 of 2014 
 

 74 
 

be 14.5 lakh tonnes and further stated that at this stage it is 

purely speculative based on number of assumptions and 

also based on trigger levels of penal provisions as per FSA 

and the actual availability could be more as FSA does not 

indicate any sub limit other than ACQ. The Commission 

notes that the Committee, which included the Chief 

Executive of NPL, has not been able to make exact 

assessment of the shortfall in supply of coal by SECL. As 

such, NPL’s action for procuring coal from alternative 

sources is based only on apprehensions and the assessment 

with regard to quantum of short supply of coal by SECL 

during the 12 months/Build-up Period is speculative.” 

Lxix)NPL while quoting the energy charges had taken into account 

the GCV of coal delivered to the project. Clause 1.2.3 of 

Schedule 7 of the PPA clearly provides for payment to be made 

on ‘weighted average gross calorific value of the coal most 

recently delivered to the Project before the beginning of month 

‘m’ expressed in kcal/kg.’ 

Lxx) The adjustment now sought for loss in GCV between ‘as 

received’ and ‘as fired’ is misconceived. The basic premise on 

which NPL is proceeding that individual elements of costs have 

to be taken into account for tariff determination is misconceived. 

The tariff for the project is under section 63 of the Act under an 

international competitive bidding process. All such aspects and 

individual costs and elements have to be taken into account by 

the petitioner and its parent company at the time of bidding. 

Lxxi)The present proceedings cannot be used to claim individual 

costs and expenses as is sought by NPL. The Orders of the 

Commission passed in tariff determination under section 62, 

report of Parliamentary Committee on Energy etc. sought to be 

relied upon by NPL are irrelevant to the present proceedings, 
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wherein NPL is to be covered strictly under the terms of the 

CBG. 

Lxxii) Section 61, 62 and 64 of the Act provides for one scheme of 

things, section 63 is an exception to the same and provides for 

tariff to be discovered through a transparent competitive bidding 

process. It is not that a tariff discovered under section 63 has to 

be readjusted as per the provisions of section 61 of the Act. 

Once a PPA has been entered under section 63 and the same 

has been adopted by the Commission, the only avenues 

available for variation are in the bidding documents itself and by 

way of ‘Change in Law’ and ‘Force Majeure’. 

Lxxiii) The judgment of Hon’ble APTEL dated 16.12.2011 in Appeal 

No. 82 of 2011-Essar Power Limited vs UPERC 2012 ELR 182 

in fact fully supports PSPCL. The settled principle of law in 

regard to the application of section 63 and the nature of the 

tariff under section 62 and 63 has been clearly held by Hon’ble 

APTEL in the Essar Judgment. The tariff under section 63 is a 

discovered tariff based on the bids submitted and the individual 

elements of costs and expenses can not be gone into. The risks 

and rewards are entirely that of the bidders. 

Lxxiv)It is wrong that while adopting the tariff under section 63, the 

principles of section 61 act as a guiding factor or need to be 

followed. The Order of CERC in the case of Adani Power 

Limited vs UHBVNL also has no relevance. The Order has been 

partly stayed by Hon’ble APTEL and thereafter made fully 

operational by Hon’ble Supreme Court. The Commission has to 

go by the provisions of the statute and not by any Order passed 

by CERC. 
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Lxxv) The interpretation sought to be given to section 86(1)(f) that the 

Commission can re-open the tariff determined by a competitive 

bidding process for a long term PPA under section 86 would be 

to convert a tariff based competitive bidding to a determination 

of tariff under section 62. This would be contrary to the entire 

scheme of the competitive bidding process. The competitive 

bidding process has been kept outside the purview of the 

Commission’s power to determine the tariff. There is no logic or 

rationale in contending that though the tariff was determined 

through competitive bidding process but the same can be re-

opened under section 86(1)(b) or 86(1)(f) of the Act. 

Accordingly, notwithstanding that the regulatory jurisdiction is 

much wider than administrative jurisdiction, such jurisdiction is 

vested in the Commission by Law i.e. the Act and is 

circumscribed by the provisions of the Act. It is therefore not 

correct that the Commission in exercise of regulatory jurisdiction 

can act in a manner contrary to the scheme of the provisions of 

the Act and even when the authority to decide on the guidelines 

etc. is vested in another agency. 

Lxxvi) Neither the Act nor the Tariff Policy nor para 5.17 of the CBG 

gave power to the Commission to convert a PPA signed under 

section 63 of the Act to a tariff determination process under 

section 62 of the Act by simply allowing all claims being sought 

by NPL in the present petition. 

Lxxvii)None of the claims mentioned in the petition have any merit and 

in fact the claims are not maintainable at all in the form in which 

the petition has been preferred. NPL should be directed to 

clarify as to under which head each of the claims is being made 
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so that the Commission can consider the same in the proper 

perspective. 

Lxxviii)The legal submissions made in the petition are without any 

merit and have been dealt with to a certain extent in the 

preliminary objections to the maintainability of the petition.  

 The prayers made by NPL in the petition are misconceived, 

baseless, wrong and liable to be rejected.  

6. NPL filed rejoinder on 25.11.2014 to the reply of PSPCL. 

NPL while reiterating its earlier submissions further submitted as 

under: 

i) PSPCL has questioned the maintainability of the petition stating 

that there cannot be an exercise of powers under section 

86(1)(b) or 86(1)(f) overriding sections 61, 62 and 63 of the Act. 

This objection is without any basis in fact or in law and deserves 

to be rejected for the following reasons:  

a) NPL made submissions on admission of the petition during 

first hearing before the Commission on 02.09.2014. On 

hearing the parties, the Commission had directed PSPCL as 

well as the Committee constituted by the Commission vide 

Order dated 19.02.2014 in petition no. 57 of 2013 to submit 

their comments on the issue of maintainability of the petition. 

Neither PSPCL nor the Committee filed any comments in 

respect of the admissibility of the petition. 

b) PSPCL in the hearing on 22.10.2014 categorically stated that 

it had no objection to the maintainability of the petition. The 

Commission admitted the petition and directed PSPCL to file 

reply. Having been given sufficient opportunity, PSPCL 

cannot question the maintainability of the petition at this 

stage.  

c) It has been wrongly alleged by PSPCL that NPL is seeking 

tariff adjustment or revision of tariff. The present petition 
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does not seek enhancement of tariff as alleged but seeks 

adjudication of dispute regarding the unlawful and unilateral 

deduction by PSPCL from the monthly bills being raised by  

NPL. In terms of Article 11.6.7 read with Article 17.3.1 of the 

PPA, NPL is entitled to raise this dispute before the 

Commission which alone is competent to adjudicate upon 

the question of entitlement of the NPL to the charges 

unlawfully and unilaterally deducted by PSPCL. NPL is 

seeking payment of lawful charges to which it is entitled 

under the PPA without any unlawful deduction by PSPCL. 

The issue before the Commission is whether PSPCL can 

lawfully deduct/withhold amounts due to NPL towards 

capacity charges and energy charges for power supplied in 

terms of the PPA. 

ii) PSPCL alleged that the claims raised by NPL are against the 

provisions of PPA and the terms of the Order dated 19.02.2014. 

PSPCL has further alleged that the claims made on account of 

surface/road transportation charges, liaisoning charges, transit 

and handling losses and third party coal testing charges are 

related to the cost of procurement of alternative coal which has 

been allowed to be blended on minimal basis by the 

Commission. This understanding of PSPCL is totally flawed. 

The Order dated 19.02.2014 passed by the Commission 

permits NPL to procure coal from alternate sources in the 

events of shortage of linkage coal from SECL in terms of the 

provisions of the PPA. Once such alternative coal is procured 

by NPL, the provisions of Schedule 7 of the PPA would become 

equally applicable to such alternate coal. NPL would thus be 

entitled to seek surface/road transportation charges, liaisoning 

charges, transit and handling losses and third party coal testing 

charges in respect of alternate coal as well.  
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iii) PSPCL alleged that NPL could not have declared availability/ 

capacity from the plant fully on imported coal/alternative fuel. 

PSPCL has given a very pedantic interpretation to the Order of 

the Commission dated 19.02.2014. It is a settled principle of law 

that the decision of a court ought to be interpreted in such a 

manner so as to give true meaning and effect to the Order of 

the court. The intention of the Commission could only have 

been that the power supply from NPL’s plant should not be 

affected due to shortage of coal from SECL. Therefore the 

question that imported coal/alternative fuel could be used only 

for the purposes of blending would not arise in case no coal 

was being supplied by SECL. 

iv) There was no fuel available from SECL from 00.00 hrs on 

20.02.2014 to 23:59 hours on 03.03.2014. As early as 

19.02.2014, NPL informed PSPCL that it was constrained to 

use coal procured from alternative sources (domestic 

commercial coal), for generation of power from Unit-1 of the 

project, post 00:00 hours of 20.02.2014 due to non-availability  

of SECL supplied coal. It was stated that this was to be an 

interim measure till supply of coal from SECL was resumed. 

Accordingly, NPL declared its availability on coal procured by 

alternative sources (domestic commercial coal) from 00:00 

hours of 20.02.2014. NPL was constrained to use alternate fuel 

only to continue generation of power from plant and to 

immediately restart the boiler to bring it to a steady state and 

prevent it from entering into cold phase.    

v) NPL is clearly entitled to the capacity charges for the period 

during which it declared capacity based on alternate fuel, as the 

same was done by strictly following the Order of the 
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Commission. By unlawfully deducting the said amounts from the 

bill of NPL, PSPCL is actually violating the mandate of the 

Commission. 

vi) PSPCL has wrongly alleged that NPL has made its claim for 

payment of the components of energy charges under Article 12 

i.e. force majeure or Article 13 i.e. change in law and is seeking 

adjustment of such charges as if the tariff is a cost plus basis 

tariff. The claims made by NPL are in respect of the unlawful 

deductions made by PSPCL from the bills raised by NPL. 

 The deductions made by PSPCL are unlawful for the following 

reasons inter-alia: 

a) On 10.10.2013, NPL sent a billing format to PSPCL for 

approval, which provided for the landed cost of coal i.e. the 

cost of coal along with charges such as washing, 

transportation, third party analysis, etc. On 19.11.2013, the 

said billing format was approved by PSPCL subject to the 

conditions mentioned in the PPA. 

b) Clause 1.2.3 of Schedule 7 of the PPA includes the 

“weighted average actual cost to the seller of purchasing, 

transporting, and unloading the coal most recently supplied 

to and at the project”, which would necessarily include all 

costs that NPL incurs in getting the coal to the project site. 

 Once PSPCL has accepted the billing format as provided by 

NPL and since the same is in terms of the provisions of the 

PPA, PSPCL can not unilaterally deduct sums from the monthly 

payments being made to NPL.  

vii) As per the FSA and PSPCL’s clarification dated 16.09.2009, 

supply from SECL to NPL was of F grade coal having GCV of 

4000 to 4300 kCal/kg and ash content of more than 34%. Since 

the coal for the project was to be supplied from SECL mine 

located at a distance of more than 1000 kms and with ash 
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content of more than 34%, it was mandatory for NPL to arrange 

for washing of coal to reduce the ash content. The same was 

therefore a part of the landed cost of coal in terms of clause 

1.2.3 of Schedule 7 of the PPA and NPL should be paid for it 

accordingly. 

viii)PSPCL has wrongly alleged that NPL has declared CoD of the 

project without completing all activities for coal transportation. 

The delay in the construction of the railway siding was not due 

to any default on the part of NPL and in fact the said delay was 

caused due to land litigation. The delay in the construction of 

railway siding has led to a situation where NPL is now forced to 

transport coal from Mandi Gobindgarh/ Chandigarh to project 

site by trucks, purely as an interim measure till the land for 

railway infrastructure is available or NPL gets surface cross 

over permission from railways. NPL is forced to use an alternate 

method for transportation of coal for reasons beyond its control, 

the cost of surface transportation ought to be included in the 

weighted average cost of coal for calculation of energy charges 

in terms of clause 1.2.3 of Schedule 7 of the PPA. Though NPL 

has claimed this additional cost of surface transportation as part 

of energy charges however, PSPCL has refused to make such 

payments stating that the cost of transportation of the coal by 

road is not in accordance with the PPA. 

ix) PSPCL has wrongly alleged that NPL is claiming transportation 

charges as change in law based on the decision of Hon’ble 

APTEL dated 23.04.2014. The decision of Hon’ble APTEL is 

being relied on to the limited extent that it recognizes that the 

railway siding could not be built due to events beyond the 

control of NPL, because of which it was constrained to use 
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alternative methods of transportation. NPL is entitled to be paid 

for the road transportation and unloading charges that it is 

incurring for no fault of its own. 

x) In the report of a fuel audit conducted by CPRI of PSPCL’s 

generating stations, it was found that there is a loss of about 

150 kCal/kg in the GCV of coal due to stocking. A part of the 

CPRI report has been accepted by the Commission which has 

vide its Order dated 08.10.2012 in petition no. 42 of 2012 (Suo-

Motu), inter-alia, directed that for uniform measurement of GCV, 

there will be an adjustment of 145 kCal/kg per every 1% 

increase in moisture of bunkered coal. Similarly, Competition 

Commission of India in its judgment dated 09.12.2013 in Case 

No. 3, 11 and 59 of 2012 has recognised that there is also a 

mismatch in terms of the GCV claimed to have been supplied 

by CIL and its subsidiaries and the actual GCV supplied. In light 

of the fact that there is a quantifiable difference in the GCV ‘as 

fired’ and ‘as received’, and clause 1.2.3 of Schedule 7 of the 

PPA  requires GCV to be determined of the coal delivered at 

the project site, therefore for the billing purposes GCV should 

be computed on ‘as fired’ basis and not ‘as received’ basis. 

xi) PSPCL wrongly alleged that NPL is trying to pass through all 

costs incurred by it into the tariff as if it is a cost plus basis tariff. 

In terms of clause 1.2.3 of Schedule 7 of the PPA, NPL is 

entitled to the landed cost of the fuel that it receives at the 

project site. All the above mentioned charges are a part of the 

landed cost of fuel, to which NPL is lawfully entitled. 

Furthermore, PSPCL has itself approved the billing format 

provided by NPL in which all such charges were included as a 

part of the energy charges. In view thereof, at this stage, 
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PSPCL cannot unlawfully deduct such charges from the bills 

raised by NPL. 

xii) NPL has not sought re-opening of the tariff by the Commission, 

instead it seeks payment of lawful amounts to which it is entitled 

under the provisions of the PPA and the terms of the Order of 

the Commission dated 19.02.2014. PSPCL is attempting to 

circumvent the illegality committed by it in deducting the said 

charges from the bills raised by NPL, by claiming that NPL is 

seeking claims/relief which are beyond the regulatory 

jurisdiction of the Commission in terms of the Act. NPL is 

merely seeking an adjudication of a dispute between the parties 

arising from the PPA and as per the decision of Hon’ble 

Supreme Court in GUVNL (supra), the Commission is the 

correct forum to adjudicate such a dispute. 

7. During hearing on 25.11.2014, PSPCL submitted that it 

intends to file response to the rejoinder and the oral submissions 

made by NPL. The Commission in its Order dated 26.11.2014 

directed PSPCL to do so by 09.12.2014 and supply a copy of the 

same to NPL. Next date of hearing was fixed as 15.12.2014. 

8. PSPCL filed sur-rejoinder dated 12.12.2014 on 15.12.2014 

and submitted as under:  

i) PSPCL has filed a detailed reply to the petition, inter alia, 

seeking to raise disputes under the PPA dated 18.01.2010 

entered into between NPL and PSPCL. The disputes have been 

sought to be raised primarily with regard to the charges payable 

by PSPCL for procurement of fuel by NPL. 

ii) The contents of the reply filed by PSPCL are reiterated and 

further submitted that the averments and contentions of NPL 
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contrary thereto are wrong. NPL is seeking to recover various 

charges from PSPCL which are not covered under the bidding 

documents and the provisions of the PPA. PPA was entered 

into between the parties pursuant to a competitive bidding 

process undertaken under section 63 of the Act. The bidder 

having participated in the bid with full knowledge of the terms 

and conditions under which the bidding took place and having 

become successful after fully accepting the bidding terms and 

conditions, it is now not open to NPL to make any claim against 

PSPCL which is not covered under the terms of the bidding 

documents and the PPA. 

iii) NPL has sought to invoke the jurisdiction of the Commission 

under section 86(1)(b) of the Act. The bidding process was 

undertaken under section 63 of the Act and bidder had 

participated and become successful in the said competitive 

bidding process, it is not open to NPL to seek relief claiming 

general regulatory jurisdiction of the Commission under section 

86(1)(b) of the Act.  

iv) NPL sought to contend that the maintainability of the petition 

was agreed by PSPCL and therefore the question of 

maintainability can neither be raised nor gone into. The issue of 

maintainability has arisen in view of the petition being filed 

claiming various reliefs which NPL claims is covered under the 

PPA and also other claims which are not covered under the 

PPA and claimed on the basis of a general regulatory 

jurisdiction being invoked. The Commission is the appropriate 

authority for adjudication of disputes under the PPA. However 

the disputes are to be adjudicated in terms of the PPA and not 

de hors the same as sought to be contended by NPL. 
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Admission of the petition does not preclude any issue being 

raised on the maintainability or any other preliminary issue 

sought to be raised. Admission of a petition before the authority 

in the first instance is only in order to consider the petition 

keeping all objections and contentions of the parties open. 

v) NPL in the rejoinder sought to contend that the issue is only 

whether the deductions have been made following the 

procedure under the PPA and the issue is not on the merits of 

the deductions in the invoices. The above contention is an 

afterthought and thoroughly misconceived. The entire petition 

filed before the Commission is to consider the claims of NPL 

which have been denied by PSPCL on merits and to decide 

whether NPL is entitled to various charges which have been 

claimed in the petition. The entire issue on the merits is pending 

adjudication before the Commission.  

vi) PSPCL upon receipt of every invoice of NPL, has been 

remitting the undisputed amount after deducting the various 

other charges claimed by NPL and not covered under the terms 

and conditions of the PPA. The obligation on NPL is to raise the 

invoices strictly in terms of the PPA, which NPL has failed to do. 

The PPA does not provide that no deductions shall be made 

irrespective of the nature of invoices being raised. The entire 

detail of the deductions made by PSPCL is with NPL and in fact 

the petition has been filed before the Commission seeking 

various reliefs for the amounts which have been deducted by 

PSPCL from the monthly invoices as not been covered under 

the terms and conditions of the PPA. Having filed the petition 

seeking the appropriate relief on merits and raising the dispute 

as to whether the various charges as claimed by NPL are 
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covered under the terms and conditions of the PPA, NPL is now 

only seeking to raise hyper technical issues and avoid 

adjudication on merits by the Commission on the claims made 

by NPL which have been denied by PSPCL. 

vii) It is wrong to claim that NPL has an unrestricted and 

unconditional freedom to procure and use coal from alternate 

sources including import of coal. The use of coal procured from 

alternate sources is strictly governed by the terms and 

conditions of the Order dated 19.02.2014 passed by the 

Commission. Only on NPL fulfilling the terms and conditions 

subject to which the use of alternate coal was permitted, would 

the cost of the coal procured from such alternate sources be a 

pass through in terms of the PPA. 

viii) It is wrong to claim that NPL was entitled to run and operate the 

plant exclusively using imported/alternative coal and not by 

blending the alternative coal with the linkage coal. The 

permission given to NPL by virtue of the Order dated 

19.02.2014 passed by the Commission was only to the extent of 

minimal blending of coal procured from alternate sources to run 

the generating station. NPL has sought to declare availability of 

the project by using coal procured from alternate sources to the 

full extent. This was denied by PSPCL and the availability was 

not accepted. The contention of NPL, if accepted, would result 

in amending the terms and conditions of the facility given to 

NPL by virtue of the Order dated 19.02.2014 passed by the 

Commission in allowing blending of coal to minimal extent. 

ix) NPL sought to contend that no coal was available from SECL. 

This is not correct. It was for NPL to follow-up with SECL for 

supply of coal, which began from 04.03.2014. In case of failure 
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on the part of NPL to procure coal from SECL, though the 

linkage was available, it is for NPL to suffer the consequences. 

It is not open to NPL to claim that the plant would be run fully on 

imported/alternative coal and the availability ought to be 

considered for payment of capacity charges. 

x) NPL is also not entitled to various other charges such as 

surface/road transportation charges, liaisoning charges, coal 

washing expenses, loading expenses of coal, third party agency 

charges, transit and handling losses etc. as claimed. Clause 

1.2.3 of Schedule 7 of the PPA only permits the actual cost of 

coal for purchasing, transporting, unloading the coal to be pass 

through. There is no provision for other aspects such as loading 

charges, washing charges, liaisoning charges, third party 

agency charges, transit and handling losses etc. to be allowed. 

The claims made by NPL would amount to altering the terms 

and conditions of the bid conducted and the PPA entered into 

between the parties.  

xi) With regard to the coal washing charges claimed by NPL, the 

obligation of washing of coal was on NPL even at the time of 

the bidding process and the coal washing expenses were not 

included in clause 1.2.3 of Schedule 7 of the PPA. The same 

was also specifically clarified during the bidding process. 

Despite the above, NPL is now claiming the coal washing 

charges to be allowed, which is wrong.  

xii)The claim of road transportation unloading charges is purely on 

account of the defaults on the part of NPL in not completing the 

project activities that the coal is being transported by road. NPL 

is now seeking to contend that the delay in the construction was 

on account of force majeure reasons, which apart from being 
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wrong and denied is not an issue before the Commission in the 

present proceedings. The PPA provides only for payment of the 

transportation charges for transportation by railways. There is 

no provision for payment of road transportation charges claimed 

by NPL.  

xiii)With regard to the computation of GCV on ‘as fired’ basis, the 

claim of NPL proceed on the basis that the tariff is to be 

determined on cost plus basis and norms and parameters are to 

be determined by the Commission, which is misconceived. NPL 

is seeking to claim charges on the basis of cost plus tariff 

determination and applying the norms which have been given 

by the Commission for generating companies under section 62 

of the Act for the tariff which has been adopted under section 

63, which is misconceived. 

xiv)PSPCL only deducted the amounts which have been claimed 

by NPL de hors the provisions of the PPA. The details of the 

deductions made by PSPCL have been given to NPL. Pursuant 

to the last hearing before the Commission, PSPCL has again 

given the entire details of the deductions to NPL. The 

contention of NPL that irrespective of whatever be the charges 

claimed and whether or not the same are covered by the terms 

and conditions of the PPA, the amounts be paid in full, is 

misconceived. 

xv)The PPA requires NPL to compute the various components of 

monthly tariff payment in accordance with Schedule 7 of the 

PPA together with supporting documents and data & 

calculations in accordance with the terms and conditions of the 

PPA. The claims made by NPL are not in terms of the PPA and 

PSPCL was well within its rights not to pay such amounts which 
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have been claimed by NPL contrary or de hors the terms and 

conditions of the PPA. 

9. The Commission vide Order dated 16.12.2014 directed NPL 

to clarify the prayer i.e. declaration that the gross calorific value 

(GCV) of coal be taken into account for computation of energy 

charges on ‘as fired’ basis and elaborate the term ‘as fired’ and 

suitably amend the prayer, by 31.12.2014 with a copy to PSPCL. 

The Commission further directed NPL and PSPCL to file reply to 

the following queries by 15.01.2015: 

i) In terms of notification dated 19.09.1997 of MoEF, ‘beneficiated 

coal’ can be obtained through physical separation or washing 

process. Comparative cost analysis of both the processes? 

ii) Which of the technologies (i.e. Circulating Fluidised Bed 

Combustion or Atmosphere Fluidised Bed Combustion or 

Pressurized Fluidised Bed Combustion or Integrated 

Gasification Combined Cycle technologies or any other clean 

technologies as may have been notified by the Central 

Government in Official Gazette), NPL’s thermal power plant is 

using? 

iii) In reply to a specific query at the pre-bid stage, as to whether 

cost of washing of coal is included in fuel cost, the procurer 

clarified that price of coal for the fuel cost shall be the cost of 

coal charged by the coal company. Despite that, NPL is 

claiming at this stage that washing charges are payable by the 

procurer. Justification in this regard be given. 

iv) The parties to submit details in respect of the billing and 

payment being made for coal being delivered and received at 
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the project. A copy of the latest monthly bill and the payment 

details thereof be also submitted alongwith. Further, the parties 

are required to justify their respective claims in terms of the 

relevant clause of the PPA pertaining to the payment of monthly 

energy charges for a particular month which are payable as per 

the following: 

 “1.2.3. Monthly Energy Charges 

The Monthly Energy Charges for Month “m” shall be 

calculated as under: 

MEPm=AEOm x MEPn 

Where: 

AEOm is the Scheduled Energy during the Month m (in kWh) 

 

Monthly Energy Charges 

 MEPn= NHRn x F
COAL

n 

            PCVn 

where, 

NHRn is the Net Heat Rate for the Contract Year in which 

month “m” occurs expressed in kCal/kwh and is equal to the 

Quoted Net Heat Rate of the Contract Year in which month 

“m” occurs as provided in Schedule 11. 

F
Coal

n is the weighted average actual cost to the Seller of 

purchasing, transporting and unloading the coal most 

recently supplied to and at the Project before the beginning 

of the month “m” (expressed in Rs/MT in case of domestic 

coal) 

PCVn  is the weighted average gross calorific value of coal 

most recently delivered to the Project before the beginning of 

the month “m” expressed in kCal/kg.” 

PSPCL was directed to supply, by way of a Notice, all the details 

of components of energy charges deducted from the monthly bills 

raised by NPL from February, 2014 onwards, giving detailed 

reasons for making such deductions. PSPCL was also directed to 

supply this information to NPL by 31.12.2014 and a copy thereof 
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be duly filed in the Commission. Next date of hearing was fixed as 

27.01.2015. 

10. NPL filed affidavit dated 29.12.2014 clarifying the prayer (e) 

of the petition as directed by the Commission vide Order dated 

16.12.2014. NPL submitted as hereunder: 

i) In the prayer (e) NPL is praying for GCV to be calculated just 

before feeding to bunker for the purpose of computing the 

energy charges. There is a gradual loss in GCV from the time it 

is transported from the mine to the project site and then to the 

boiler. If the GCV is computed as per the GCV at the mine, then 

there would be a significant reduction in the energy charges that 

NPL is entitled. Once the coal is received at the project site, it is 

often stored for some more time before it is fired in the boiler. 

Even during storage there is a significant reduction in GCV 

apart from the actual reduction in quantity of coal due to 

spontaneous ignition, etc. 

ii) From the time of mining the coal to its actual use at the 

generating station, there is substantial deviation in the GCV. 

Computation of the GCV of the coal on ‘as fired’ basis is 

measured in the following manner: 

a)The stocked coal is transported to the crushers for removal of 

iron and foreign materials and then crushed to required size. 

b) Samples are collected at the coal feeder just before sending 

into the coal bunkers. 

c) Laboratory samples are prepared and the samples are 

analysed as per IS Standards (IS:1350-1984) to find out 

Moisture, Ash, Volatile Matter, Sulphur to arrive at GCV. The 

GCV determined in this manner is the ‘as fired’ GCV. 
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iii) There is substantial GCV loss in the coal stocked in yard before 

it is actually utilized for generation. Primary factors which lead 

to reduction in GCV of coal at the stockyard include: 

a) Absorption of moisture which leads to reduction in the GCV 

especially relevant for generating stations situated near the 

coast or in areas of high humidity. Further, dust and fire 

suppression processes for safety in coal handling, 

transportation and storage like spraying etc. also lead to 

increase in moisture content. 

b) Due to the high volatile matters present in the coal, there is a 

chance of spontaneous auto ignition of coal and escape of 

volatile matter. 

c) Loss due to wind. 

d) Considerable difference in the GCV ‘as received’ and ‘as 

fired’ especially in case of imported coal due to high volatile 

matter content. 

iv) There is a significant increase in energy charge with every 100 

kCal/kg drop in GCV. With net heat rate of 2268 kCal/kWh and 

assumed cost of coal ₹4000 per tonne, taking GCV 4200 

kCal/kg the energy charges works out to ₹ 2.16 per kWh and 

with GCV 3800 kCal/kg, energy charges works out to ₹ 2.39 per 

kWh.  

v) NPL premised its claim for calculation of energy charges on 

GCV ‘as fired’ on the following grounds: 

a) The CERC guidelines (2009-2014) has allowed GCV of coal 

to be determined on an ‘as fired’ basis. Accordingly, all 

generating stations in the country including generating 

stations owned by NTPC and PSPCL followed the same 

basis. NPL, therefore, followed the prudent industry practice 

as laid down by CERC while calculating the GCV on an ‘as 

fired’ basis. 
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b) Only if the GCV is considered on an ‘as fired’ basis that NPL 

can recover the actual cost of coal, which is being incurred 

by NPL. The ‘as fired’ GCV is the realistic GCV of the coal 

used in the boiler to generate heat, therefore it is imperative 

that the GCV be considered on ‘as fired’ basis. 

c) In case of the Lanco Anpara ‘C’ project, which is also a case-

2 bid project with exactly the same provision for calculation 

of energy charges as NPL’s PPA (Schedule 8, clause 1.3.2 & 

Schedule 15, clause 1.2 of the PPA in the Lanco Anpara 

project), the GCV is considered just before Mill Bunker i.e. 

‘as fired’. 

d) The Commission in its Order dated 19.02.2014 passed in 

petition no. 57 of 2013 refers to joint sampling and testing of 

coal on both ‘as fired’ and ‘as received’ basis. 

vi) Due to aforementioned reasons, it is imperative that the GCV of 

coal be determined at the stage just before feeding to bunker. In 

this manner, NPL would be paid the actual energy charges 

rather than energy charges determined on highly inflated GCV 

of coal. If the energy charges are calculated on the basis of 

GCV calculated at the mine end (as is being done by PSPCL) 

or at the time it is received at the project site, then it would 

result in grave loss to NPL and would impact the smooth 

operation of the project. 

11. NPL filed affidavit dated 16.01.2015 addressing the queries 

raised by the Commission vide Order dated 16.12.2014. NPL 

submitted as under: 

i)  Physical separation refers to the activity of manual stone/shale 

picking by labour leading to beneficiation of coal. This process 

results in very nominal ash reduction (1% to 2%) and is 

therefore, not feasible for a project like that of NPL, since the 

ROM coal supplied by SECL has ash content in excess of 40% 
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and ash content has to be brought down to a level of 34% and 

below. NPL has undertaken the process of washing of coal in 

order to comply with the prescribed environmental norms. In 

terms of the 1997 Notification issued by MoEF read with Rule 

3(8) of the Environmental (Protection) Rules, 1986, (as 

amended on 02.01.2014) and the environmental clearance 

dated 03.10.2008, NPL cannot use coal in its power plant which 

has ash content exceeding 34%. The cost for physical 

separation is ₹ 40 per tonne of coal which reduces the ash 

content by 1-2% whereas washing of coal costs ₹ 108 per tonne 

and reduces ash content by 8-10%. In terms of the time and 

labour involved, physical separation is not suitable option for the 

project. 

ii) NPL is using Supercritical Pulverized Fuel Technology. The 

coal is pulverized into fine particles and blown into a furnace 

where combustion takes place. The heat from the combustion 

of coal is used to generate steam to supply a steam turbine that 

drives a generator to make electricity. Subcritical steam 

generation unit operates at pressures such that water boils first 

and then it is converted to superheated steam whereas in case 

of supercritical steam generation units, water is heated to 

produce superheated steam without boiling. Supercritical 

technologies offer improved efficiency, proven & reliable base 

load operation & flexibility. The improved efficiency will result in 

reduced coal consumption and equivalent reduction of green 

house gases emission to the atmosphere.  

iii) No such clarification was given by PSPCL that the price of coal 

for the fuel cost shall be the cost of coal charged by the coal 

company. NPL is claiming for washing charges on the fact that 
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clause 1.2.3 of Schedule 7 of the PPA provides for the weighted 

average cost of coal “most recently supplied to and at the 

project”. It is submitted that such coal would necessarily have to 

be washed coal which is against the environmental norms. The 

cost of washing coal would thus get absorbed in the weighted 

average cost of the coal. The claim for washing charges is 

further premised on the ground that the format of the bill sent by 

NPL to the PSPCL for approval included, inter alia, charges for 

washing coal as a component of the energy charges. The said 

billing format was approved by PSPCL on 10.10.2013, which 

reflects the shared understanding of the parties.  

NPL also submitted the details of coal being delivered and 

received at the project alongwith the payments being made thereof 

and monthly calculation of capacity and energy charges as 

computed based on the terms of the PPA.. 

12. The Commission after hearing the counsels on behalf of NPL 

and PSPCL on 27.01.2015 raised the following observations: 

i) PSPCL in its reply dated 17.11.2014 has stated that during pre-

bid conference, there was a specific query raised by one of the 

bidders seeking clarifications on the cost of washing coal being 

included in the fuel price as under: 

“that whether the cost of washing of coal is included in the 

fuel cost.” 

In response to the above, PSPCL clarified as under: 

“the price of coal for the fuel cost shall be the cost of coal 

charged by the Coal Company.” 

PSPCL to intimate the serial no. in Annexure-C enclosed with 

PSPCL’s reply, where the said clarification is available. 
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ii)  NPL to intimate the specific provision(s) in PPA in support of 

their claims for the following: 

a) Liaison charges incurred to ensure quality of coal.  

b) Surface and road transportation charges. 

c) Cost of third party analysis at the delivery point at the project 

site to determine the quality of the coal and the GCV of coal. 

d) Transit and handling losses during transportation of coal from 

the mine to the project site. 

iii)  NPL to make a detailed presentation (PPT) to the Commission 

with respect to details of the railway siding work as envisaged 

under the PPA from the Sarai Banjara station to the coal stock-

yard in the plant after including the scope of work due to 

involvement of Dedicated Freight Corridor Corporation of India 

Ltd. (DFCCIL) as under: 

a) Scope of the work. 

b) Present status of the work. 

c) Due to non-availability of the Railway siding facility, details of 

the present Railway facility/arrangement being utilized.  

d) Details of the road transport arrangement being used 

presently. 

e) Is there no alternative economically viable rail network option 

other than the one being used now for road transportation of 

coal from Mandi Gobindgarh/Chandigarh? 

f) Details of the emergency/surface cross over proposed by 

NPL to Railway authorities, the location of Bridge No. 9 

where difficulties in construction arose as also in construction 

of UP Line, reasons for requesting railways to undertake 

work from chainage (1385-3500) on deposit work basis etc. 

g) Other details as may be deemed fit for further clarifying the 

matter. 
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The Commission vide Order dated 27.01.2015, directed PSPCL 

to file reply to the first observation regarding the query raised 

during pre-bid conference by 15.02.2015 with copy to NPL. NPL 

was directed to file the reply to the other two observations 

alongwith its response to reply of PSPCL to the first observation by 

23.02.2015. NPL was also directed to file a copy of presentation 

(PPT) with copy to PSPCL by 23.02.2015. 

13. PSPCL vide its letter dated 18.02.2015 filed affidavit 

providing clarification with regard to the query raised by the bidder 

at the pre-bid stage and its reply to the same, as directed by the 

Commission vide Order dated 27.01.2015. PSPCL submitted that 

it had, inadvertently, in para 34 of its reply to the petition, 

incorporated the clarification provided in the bidding process for 

setting up Talwandi Sabo Power Project. The query during pre-bid 

conference in the instant case was “Coal quality as per LOA to be 

specified and the coal analysis to be provided. Is the Coal to be 

supplied for the Project is washed coal or unwashed coal?” to 

which PSPCL had clarified as  

 “Coal Analysis is as follows: 

 1. Coal is expected to be supplied by M/s South Eastern Coal 

 Field from Korba/Raigarh Field. Primary ‘F’ grade coal is 

 expected to be supplied. 

 2. The proximate analysis of coal, taken from SECL are as 

 under: 

 Ash 35-40% 
 Total inherent Moisture 5-6% 
 VM 24-32% 
 Fixed Carbon 32-37% 
 Sulphur 0.05% 
 GCV 3900-4260 Kcal/kg 

 Successful bidder to arrange washing of Coal”. 
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14. NPL vide letter dated 09.03.2015 submitted affidavit 

addressing the queries raised by the Commission in its Order 

dated 27.01.2015 alongwith copy of presentation (PPT) on the 

railway siding/coal transportation. NPL submitted as under: 

i) In respect of surface and road transportation charges, the costs 

incurred by NPL are prudent and on account of reasons beyond 

its control and ought to be paid by PSPCL for the following 

reasons: 

a) As coal washing involves surface transportation for 

transporting the coal from colliery to washery and thereafter 

to railway siding at mine end, therefore the cost incurred for 

surface transportation of coal from colliery to washery is 

justified and it is essential that this cost is recovered for the 

financial viability of the project. 

b) The claim for road transportation costs as a part of weighted 

average cost of coal under clause 1.2.3 of Schedule 7 of the 

PPA is primarily based on the ground that there was delay in 

construction of railway siding at Sarai Banjara station for 

transportation of coal from the mine end to the project site 

due to reasons beyond the control of NPL. 

c) An important reason attributable for the delay in construction 

of the railway siding at Sarai Banjara station is the delay in 

land acquisition by Govt. of Punjab. The land for setting up 

the railway siding was being acquired GoP in accordance 

with the Land Acquisition Act. The required land of 19.26 

acres for building the railway siding is still under litigation 

before Hon’ble High Court of Punjab and Haryana and NPL 

has not been given possession. 

d) NPL had received in-principal approval from Northern 

Railway for connectivity with Sarai Banjara station based on 

feasibility report prepared by RITES in 2008. However, 

RITES report did not take into account the change in scope 

of work due to presence of DFFCIL at the Sarai Banjara 

station. Subsequently, Northern Railway altered the scope of 
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work in the DPR and ESP and the approval of amended 

DPR and ESP were granted on 15.05.2012 and 30.11.2012 

respectively. Permission to start work at the Sarai Banjara 

station was granted to NPL on 28.02.2014, while several 

approvals/consents/permissions duly applied for by NPL are 

delayed and awaited from Northern Railway. 

e) NPL was constrained to claim an increase in capital cost of 

the project due to change in approval by railway authorities 

in relation to the railway siding. The claim was allowed under 

“Change in Law” in the PPA by Hon’bel APTEL in terms of  

Order dated 23.04.2014 on account of change in conditions 

of approval by railways causing delay in construction of 

railway siding. 

f) NPL acted in a prudent and diligent manner honouring its 

commitment under the PPA to the best of its ability mitigating 

the delays and adverse effect by transporting coal by road. 

As such, the cost of surface transportation ought to be 

included in the weighted average cost for calculation of 

energy charges in terms of clause 1.2.3 of Schedule 7 of the 

PPA. 

ii) Regarding liaison charges incurred to ensure quality and 

quantity of coal, it is standard industry practice to appoint 

competent liaison agents to ensure quality and quantity 

assurance of coal being supplied, thereby securing efficient 

operations. Accordingly, NPL through bidding process has 

entered into a Coal Washing and Associated Logistics Contract 

dated 30.10.2013 with Spectrum Coal and Power Ltd./ACB 

(India) Ltd./Mahavir Coal Washeries Pvt. Ltd. By entering into 

such a contract, NPL tried to operate its plant more efficiently 

and in a cost-effective manner. Liaison expenses have already 

been identified as one of the components of coal cost by CPRI 

in its report dated 13.08.2012. This report was prepared by 
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CPRI after conducting the fuel audit of PSPCL’s generating 

stations.  

  Hon’ble APTEL also approved such charges/services as 

prudent expenditure in its judgement dated 01.04.2014 in 

Appeal No. 217 of 2012-DPSC Limited vs. WBERC where it has 

held: 

“According to the Regulations the fuel cost would include the 

fuel quality assurance service cost and fuel delivery assurance 

cost. Therefore, the Appellant is entitled to obtain fuel 

quality/quantity assurance service and claim expenditure 

incurred on these services subject to prudence check by the 

State Commission, both regarding value addition of such 

services and reasonability of the amount of incentive to be 

paid.” 

iii) The charges for third party analysis are being claimed on 

account of the following reasons: 

a) It ensures that the generator can plan the fuel stock and 

supply in addition to ascertaining the actual fuel cost which is 

an essential part of the process of purchase of coal. 

b) Third party analysis is conducted at the delivery point at the 

project site to determine the quality and GCV of coal. Without 

third party analysis, NPL has no way to ascertain the GCV of 

coal “as received” and its difference from “as fired” GCV and 

thereby prevent the loss in energy charges. 

iv) Clause 1.2.3 of Schedule 7 of the PPA entitles NPL to claim 

landed cost of coal, it is imperative to factor in a normative loss 

on account of such losses, since at every stage there is some 

loss of coal on account of transit loss and handling loss i.e. loss 

of quantity due to factors like spillage and theft. CERC has 

allowed transit and handling loss of 0.8% in case of non-pithead 
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generating stations. The same has been contemplated by CPRI 

in its fuel audit report dated 13.08.2012. 

15. The petition was taken up for hearing on 17.03.2015. During 

hearing, NPL submitted a note on “Alternate approaches for 

interim arrangement during pendency of the petition” as under: 

i) Approve the coal washing expense, surface transportation 

expense and liaison expense as components of coal purchase 

cost and consideration of coal on ‘as fired’ GCV for calculation 

of energy charge as sought for in the petition. 

ii) During pendency of the petition, PSPCL should pay in the 

following manner: 

a) GCV of coal is to be calculated at 3425 kCal/kg on an ‘as 

received’ basis instead of 4150 kCal/kg on an equilibrated 

basis. Such a treatment would be consistent with the 

decision of the Commission in terms of Order dated 

08.10.2012 passed in petition no. 42 of 2012. The 

Commission in the said Order directed that GCV should 

calculated on an equilibrated basis minus the effect of 

surface moisture at the rate of 145 kCal/kg for every 1% of 

moisture. In NPL’s case, surface moisture of SECL coal is 

approximately 5%, therefore, the GCV of 4150 kCal/kg ought 

to be corrected by 725 kCal/kg to 3425 kCal/kg. 

b) Run of the mine (ROM) coal cost is to be increased as per 

the surface transportation charges incurred by SECL. SECL 

incurs surface transportation charges for transporting ROM 

coal from its mines to its sidings at ₹ Nil for 0 to 3 kms, ₹ 

57/tonne for 3 to 10 kms, ₹ 116/tonne for 10 to 20 kms and 

at actuals above 20 kms. 

 If ROM coal is directly lifted from the mine by washery, 

then the aforesaid charges will not be incurred by SECL and 

hence not payable to SECL. As such, the cost of ROM coal 

can be increased as per the cost incurred by SECL on the 

basis of the aforesaid charges. 



Order in Petition No. 52 of 2014 
 

 102 
 

c) Railway freight from SECL siding be linked to the SECL mine 

irrespective of location of washery. 

 PSPCL submitted during hearing that it shall file additional 

submissions on the reply of NPL dated 09.03.2015 to the 

observations/queries of the Commission. The Commission vide 

Order dated 19.03.2015 directed PSPCL and NPL to comment on 

the following by 20.04.2015: 

a) Commitment by railways with regard to transportation of coal 

from the coal mine to the plant conveyed by the procurer at 

RfP stage to the prospective bidders. 

b) The related clauses in the Fuel Transportation Agreement 

(FTA) signed between NPL and railways with regard to 

providing railways facilities for transporting the coal from the 

coal mine to the plant. 

 PSPCL was directed to file reply/comments on the Note on 

“Alternate Approaches for interim arrangement during pendency of 

the petition” submitted by NPL during hearing and its additional 

submissions by 20.04.2015 with a copy to NPL. The petition was 

fixed for hearing on 28.04.2015. 

16. NPL vide letter dated 22.04.2015 filed affidavit addressing 

the queries raised by the Commission in its Order dated 

19.03.2015 as under: 

i) With regard to the query regarding commitment relating to 

transportation of coal from the coal mine to the power plant 

under taken by railways, it is submitted that NPL had received 

sufficient assurance from Ministry of Railways that it would not 

have any problem in transportation of coal from SECL/Korba 

fields to the site near Nabha at Village Majhi Distt. Sangrur 

during a meeting held on 31.05.2007 between officials of the 

Ministry of Railways, Central Electricity Authority (CEA), PSEB 
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etc. Clause 1.4 (B) (3) of the RfP dated 09.06.2009 also stated 

that the railways had given an assurance for transportation of 

coal from SECL.  

ii) As regards comments on provisions in the Fuel Transportation 

Agreement (FTA) signed between NPL and railways, it is 

submitted that as on date there is no subsisting FTA between 

railways and NPL as railways are abstaining from entering into 

FTA with power project developers. NPL entered into a 

Tripartite Agreement dated 25.10.2013 with South East Central 

Railway (SECR) and Punjab National Bank putting in place a 

payment mechanism and procedure for payment of freight 

charges to SECR. NPL is facing an acute shortage of railway 

rakes for transportation of coal from the mine to the project. In 

FY 2014-15, NPL received 44 no. of rakes on a monthly basis 

as against a requirement of 120 rakes per month required for 

running both the units at full load. In spite of the efforts, made 

by Senior Management of L&T and Senior Officials of Punjab 

Govt., there is no significant improvement in the availability of 

rakes by Ministry of Railways.  

17. The petition was taken up for hearing on 29.04.2015. The 

Commission vide its Order dated 30.04.2015, again directed 

PSPCL to file additional submissions to the reply dated 09.03.2015 

of NPL and comments addressing the query raised by the 

Commission in its Order dated 19.03.2015 by 15.05.2015 with a 

copy to NPL. Next date of hearing was fixed as 21.05.2015. 

18. NPL filed Additional Affidavit dated 21.05.2015 during 

hearing on the same date and submitted that from the month of 

February, 2014 to March, 2015, PSPCL has deducted ₹ 331 crore 
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comprising of ₹ 69 crore for washing charges and logistic charges 

which include surface transportation at mine end, liaisoning, third 

party testing charges and transit and handling loss, ₹ 57 crore for 

yield loss/grade slippage, ₹ 50 crore on account of difference in 

GCV, ₹128 crore for road transportation and ₹ 27 crore for 

capacity charges (including penalty). NPL submitted that it is 

suffering from grave prejudice due to such unlawful deductions 

made by PSPCL. NPL further submitted that the largest sum 

deducted is under road transportation, which is a matter of gross 

illegality since the said charges are being incurred by NPL only 

because NPL is constrained to transport coal by road in the 

absence of a railway siding at the project. The delay in 

construction of railway siding is on account of delay in land 

acquisition for railway siding due to litigation and delay in 

permissions and approvals to be given by the Ministry of Railways. 

It is significant that by an Order dated 07.11.2008, GoP clarified 

that it will acquire the land for rail and water linkage at the expense 

of NPL. NPL cannot be made to suffer due to the non-compliance 

of an obligation of GoP. In view of the same, NPL is entitled for 

payment of ₹ 128 crore incurred by it on account of road 

transportation of coal apart from the other claims raised by NPL. 

 The Commission vide its Order dated 25.05.2015, again 

directed PSPCL to file additional submissions to the reply dated 

09.03.2015 of NPL and the comments addressing the queries 

raised by the Commission in its Order dated 19.03.2015 by 

15.05.2015. Next date for hearing the arguments was fixed as 

04.06.2015. 
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19. PSPCL filed written submissions dated 29.05.2015 wherein it 

reiterated its earlier submissions and further submitted as under: 

i)   PPA specifically requires the payment of transportation charges 

to railways and no other charges for transportation. NPL cannot 

claim any such charges from PSPCL in this regard. 

ii) The claim of NPL that there is shortage in rakes with the 

railways is irrelevant for the issue at hand. The coal is being 

transported through the network of Indian Railways till the 

nearest railway station feasible. It is not that the coal is 

transported from the site of the mine through road 

transportation or the other means of transportation apart from 

Indian Railways. The cost paid by NPL to Indian Railways for 

the transportation of coal is paid by PSPCL. 

iii) On the aspect of the note on the interim arrangement proposed 

by NPL, the Commission rejected any interim relief. PSPCL is 

paying the tariff strictly in terms of the PPA and there cannot be 

any interim order sought by NPL at this stage when the claim 

itself is being adjudicated as to whether it is in terms of the PPA 

or not. 

20. In the hearing on 04.06.2015, detailed arguments on behalf 

of NPL and PSPCL were heard. The parties concluded their 

arguments. Further hearing in the petition was closed. The 

Commission vide its Order dated 05.06.2015 directed PSPCL to 

file written submissions/note of arguments by 15.06.2015 and 

supply a copy of the same directly to NPL. NPL was directed to file 

its written submissions/note of arguments by 19.06.2015. Order 

was reserved. 
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21. PSPCL in its written submissions/note of arguments dated 

16.06.2015, while reiterating its earlier submissions, further 

submitted as hereunder: 

i) NPL during the course of arguments specifically clarified that it 

is not claiming any relief under Article 12 i.e. force majeure 

and/or Article 13 i.e. change in law of the PPA. Even the written 

submissions dated 04.06.2015 filed by NPL, inter-alia, stated as 

under:  

“(c)The present petition does not seek tariff revision or 

adjustment under Article 12 i.e., Force Majeure or Article 13, 

i.e., Change in Law of the PPA.” 

 In view of above, the petition is to be considered by the 

Commission strictly in terms of the PPA and no costs and 

expenses, not provided for in the competitive bidding 

documents including the PPA, can be claimed by NPL. Further, 

NPL cannot claim any additional tariff or cost on the ground that 

there was any event or circumstance beyond its control (force 

majeure) or there has been a change in law. 

ii) The test that needs to be applied is that at the time of the 

bidding, whether the costs and expenses presently claimed by 

NPL from PSPCL were agreed to be incurred or reimbursed by 

PSPCL. Unless PSPCL had specifically agreed to reimburse 

such expenses, the same were required to be considered in the 

bid submitted by the bidders. Only based on the evaluation of 

such bids, L&T was selected as the successful bidder and the 

project was awarded. Having participated in the bidding process 

and become successful, it is now not open to claim any costs 

and expenses which have not been specifically agreed to be 

incurred or reimbursed by PSPCL to NPL. 
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iii) Like any bidding process, the risks of PSPCL were clearly 

identified in the bidding documents. PSPCL (then PSEB) had 

agreed to provide a coal linkage to the project, which was 

provided. The land to the extent of 1078 acres was acquired 

and transferred. The environmental clearances were obtained. 

The water arrangements were tied up. 

iv) The in-principle approval of the railways was provided for the 

railway siding for the project, which was the envisaged means 

for transportation of coal. The definition of site under Schedule 

1A of the PPA specifically provides for railway siding facility to 

be developed up to the nearest railway station at Sarai Banjara. 

In this regard, Schedule 1A of the PPA provides as under: 

 “1A. SCHEDULE 1A: SITE 

 The proposed power plant will be located near Nalash 

Village 8 kms away from Rajpura Town. The power plant site 

is located at 30
0
 32

’ 
to 30

0
 33

’ 
N latitude and 76

0
33

’ 
E to 76

0
 

35
’ 
E longitude. The general elevation of plant site is 270.5 m 

to 271.5 m above mean sea level. The nearest Railway 

station is Sarai Banjara at a distance of 5 kms, for which 

Railway siding facility are to be developed. The area falls 

within seismic zone III as per IS: 1893-2002- Part I.” 

  However, the land for the same was to be acquired by the 

successful bidder. No other risk was taken over by PSPCL. All 

other issues were to be considered in the financial bid of the 

bidders.  

v) With regard to the tariff payable, the PPA clearly states that 

PSPCL will pay the quoted capacity charges, the cost of coal 

payable to CIL/SECL, the transportation charges (Indian 

Railways) and unloading charges of coal. There was no 

mention of payment of any other charges. In the circumstances, 

all other charges including for washing, road transportation, 
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liaison, loading etc. were to be considered in the bid submitted 

by the bidders. It cannot be that after the bid is over, claims are 

made which are not specifically provided for in the PPA. 

vi) NPL claimed an amount of ₹ 26 crore till March, 2015 towards 

surface transportation unloading expenses and a further 

amount of ₹ 128 crore for road transportation of coal from 

Mandi Gobindgarh/Chandigarh railway station to the project. 

This claim of NPL is not maintainable. The generating station 

was envisaged and also established with transportation of coal 

through railway. In this regard, the approval of the railways for 

railway linkage to the generating station of NPL was provided 

prior to the bidding process to the bidders with the 

representation that the supply of coal to the generating station 

was through railways. Further, the railway siding facility for the 

generating station was part of the project. In this regard, the 

definitions of ‘Power Station’ and also ‘Project Documents’ 

provide for the fuel transportation agreement to be entered into. 

vii) The claim of NPL itself has been that any change in the railway 

approval was change in law as the envisaged means of 

transportation of coal as provided for in the bidding documents 

and the PPA was the railway linkage granted and there has 

been a change in the railway approval. NPL had filed a petition 

before the Commission claiming change in scope of railway 

facilities to be granted as change in law. The Commission vide 

Order dated 01.10.2012 rejected the petition. NPL filed an 

appeal no. 207 of 2012 before Hon’ble APTEL, which was partly 

allowed vide judgement dated 23.04.2014. 

viii)NPL is required to transport coal by road on account of the fact 

that the railway siding facilities are not fully complete. Though 



Order in Petition No. 52 of 2014 
 

 109 
 

NPL sought to suggest that the same is beyond its control, in 

view of the specific submission made by NPL that it is not 

claiming any relief for force majeure or change in law, the 

question of considering whether the non-transportation of coal 

by means of railways upto the project is for reasons attributable 

or not attributable to NPL does not arise. 

  In any event, at the time of bidding, it was made known to 

the bidders that the requirement of acquiring land related to 

railway sidings was that of the successful bidder. In this regard, 

it was clarified that the requirement of acquiring land related to 

water intake channel, railway sidings and rail lines from nearby 

railway station site is of the successful bidder. Clause 3.1.2 (vi) 

of the PPA states that the Seller i.e. the Successful Bidder shall 

have taken the possession of the land for the power station and 

have paid remaining Declared Price of the Land.  

ix)The provision in clause 1.2.3 of Schedule 7 of the PPA cannot 

be interpreted in a manner to provide for any and all expenses 

towards transportation of coal, which means of transportation 

was not envisaged or provided for in the bidding documents or 

the PPA. The interpretation sought to be put forth by NPL would 

result in absurd consequences of that even if NPL chooses to 

airlift the coal or transport from the mine by means of road, the 

same is liable to be reimbursed by PSPCL. This cannot be the 

intention of the parties. 

x) The above interpretation would also result in the specific railway 

linkage granted and the approval for railway siding, railway 

siding being a part of the project to be commissioned by NPL 

being rendered meaningless. In the circumstances, it is 

submitted that the question of the road transportation charges 
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as claimed by NPL being included in the cost of transportation 

in terms of the PPA does not arise. 

xi) NPL claimed an amount of ₹ 43 crore for washing of coal as 

being required to comply with the 1997 Notification issued by 

MoEF. This claim on behalf of NPL is misconceived. NPL 

sought to project that the requirement of washing of coal was an 

aspect which was not in the contemplation of the parties and 

therefore the cost incurred towards the same is to be 

reimbursed. 

xii)The provisions of the PPA are clear, namely that the cost that is 

payable by PSPCL is only the cost for purchasing the coal, 

transporting the coal and unloading the coal. There is no 

provision for any other charges including washing of coal 

provided for in the PPA. On the other hand, during the pre-bid 

meeting, a specific query was raised with regard to washing of 

coal wherein the query was whether the coal supplied to the 

project is washed coal or unwashed coal. In reply to the above, 

it was specifically clarified that the arrangement of washing of 

coal was required to be done by the successful bidder. It was 

for the bidders to consider all such expenditure as part of the 

bid submitted. Having participated in the bid, it is now not open 

to NPL to claim that such charges which are not provided for in 

the PPA are to be paid.  

xiii)Loss of coal in washing is also related to the previous claim. 

When the requirement of washing was known to the bidders 

and the risks attached thereto were not taken over by PSPCL, 

and on the other hand it was specifically clarified that the 

washing was to be arranged for by the successful bidder, the 
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question of NPL claiming charges incurred due to loss of coal in 

washing does not arise. 

xiv)Claim of NPL for liaison charges of ₹ 1.2 crore as alleged is 

liable to be rejected. Firstly, there is no justification for NPL to 

claim liaison charges as a head of expenditure. In any event, 

PSPCL cannot be expected to reimburse any and every 

expenditure that NPL incurs whether the same is justified or not. 

NPL has not shown any particular provision in the PPA which 

entitles it to claim such charges. 

xv)The claim on the part of NPL for charges paid for third party 

analysis of unloaded coal is misconceived and liable to be 

rejected. This claim is neither a condition in the PPA, nor any 

such charges were agreed to be paid by PSPCL. As also with 

other charges, NPL is seeking to confuse the present project 

with that of a generating station where the tariff is determined 

on cost plus basis. For such generating stations, expenditure 

incurred subject to prudence check may be allowed. However, 

in the present case, the tariff being under section 63 of the Act, 

no charges are payable unless such charges are specifically 

provided for in the PPA. 

xvi)There is no basis for NPL to claim charges for transit and 

handling loss of coal. NPL included all such claims in terms of 

clause 1.2.3 of Schedule 7 of the PPA, whereas the said 

provision nowhere deals with transit losses, handling cost of 

losses etc. 

xvii) The nature of contention of NPL in regard to payment on 

account of computation of GCV of coal on ‘as fired’ basis is not 

understandable. NPL categorically stated that it is not seeking 

any right de-hors the provisions of the PPA. The PPA provides 
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for the GCV on the basis of ‘as delivered to the Project’ for 

calculation of the energy charges. However, the claim of NPL is 

that the same should not be calculated on the basis of as 

delivered to the project, but on ‘as fired’ basis and the loss 

between the delivery to the project and till the time the coal is 

fired should be passed on to PSPCL. This is misconceived. 

xviii)NPL contended that there is no clarity in the PPA as to which 

value of GCV is to be taken namely, GCV as declared/delivered 

or GCV as fired. This contention is misconceived. When the 

PPA specifically refers to GCV as delivered to the project being 

the basis for computation of energy charges, there is no 

ambiguity in this regard. 

xix)NPL only based its claim on the Tariff Regulations, 2009 of 

CERC, apparent provisions in the PPA of Lanco Anpara project 

and the Order dated 08.10.2012 of the Commission wherein the 

adjustment in GCV was provided at 145 kCal/kg for every 1% 

increase in moisture of bunkered coal. These references are 

totally irrelevant. Neither the Tariff Regulations of CERC nor the 

Orders passed by the Commission are for a project under 

section 63 of the Act. On the other hand, they are applicable for 

projects where the tariff is determined under section 62 of the 

Act. In any event, under the Tariff Regulations, 2014 there is no 

adjustment in GCV for loss, which is allowable. NPL 

conveniently ignored reference to the same. Further, the PPA of 

Lanco Anpara is also completely irrelevant as to the nature of 

the provisions therein, the terms of the bid, the interpretation 

thereof are not known. Further merely because some party is 

implementing or interpreting a provision in a particular manner 

does not make it correct or become binding precedent for the 
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Commission to apply the same interpretation of the present 

case. 

xx)It is reiterated that the PPA being pursuant to a competitive 

bidding process under section 63 of the Act, NPL is not entitled 

to any cost or expense that is specifically not provided for in the 

PPA. Otherwise the sanctity of the bidding process cannot be 

maintained. If there is a mismatch between the GCV claimed to 

be supplied by CIL and the actual GCV supplied, the same 

needs to be taken up by NPL with CIL and its subsidiaries. It 

does not provide an avenue to NPL to pass on the cost to the 

consumers in the State of Punjab. 

xxi)It is submitted that coal is delivered to the project by 

CIL/subsidiaries at the delivery point from where it is 

transported. The title and risk of the coal passes on to NPL at 

such delivery point where it is delivered to the project. For 

computation of the GCV of the coal, the expression used is 

‘delivered to the Project’ which means prior to the transportation 

of the coal. It does not state ‘at the Project’. This is in 

contradistinction for the calculation of the cost of coal for energy 

charges wherein the expression used is ‘delivered to and at the 

Project’, which includes the transportation up to the project. 

xxii) PSPCL is duly paying the cost for the GCV of coal as billed by 

CIL where it is delivered to the project at the delivery point. In 

the absence of any provision in the PPA, it is not open to NPL 

to claim the cost of alleged loss and GCV of coal, incorrect GCV 

supplied by CIL etc. from PSPCL and the consumers in the 

State of Punjab. 

xxiii)NPL claimed an amount of ₹ 23.28 crore as having been 

wrongly deducted by PSPCL against capacity charges for the 
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period when capacity was declared on non-linkage coal. 

Schedule 7 of the PPA provides for payment of capacity 

charges as under: 

 “1.2.2 Monthly Capacity Charge Payment 

 The Monthly Capacity Charge Payment for any Month m in a 

 Contract Year n shall be calculated as below: 

 If CAA>=NA, FCm= ∑j (NA X AFCyn X CC X L)- ∑C(m-1) 

 Else: 

 FCm= ∑J (AFCyn X AA X CC X L)- ∑C(m-1) 

 Where: 

 ∑j is the summation of all the relevant values separately for 

 each settlement period from the start of the contract year in 

 which Month “m” occurs upto and including Month “m” 

 FCm is the Capacity Charge payment for the Month m (in 

 Rupees) 

 AFCyn is the Payable Escalable Capacity Charge for month 

in which the relevant settlement period occurs in the Contract 

Year “n”, expressed in Rupees/kWh and is equal to the 

Quoted Escalable Capacity Charges as provided in Schedule 

11 for the first Contract Year and for subsequent Contract 

Years duly escalated by the following formula:  

 AEFCyn = QAEFCyn * p/q 

 Where, 

 QAEFCyn is the Quoted Escalable Capacity Charges (in 

 Rs./kWh) in the first Contract year as per Schedule 11. 

 p is the Escalation Index as per Schedule 9 at the beginning 

 of the Month in which the relevant settlement period occurs. 

 (expressed as a number) 

 q is the Escalation Index as per Schedule 9 applicable as at 

 the beginning of the first Contract Year mentioned in 

 Schedule 11 (expressed as a number)    

 ANEFCyn is the Payable Non Escalable Capacity Charges 

for the month in which the relevant settlement period occurs, 

expressed in Rupees/kWh and is equal to the Quoted Non 

Escalable Capacity Charges for the Contract Year in which 

such month occurs, as provided in Schedule11 
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 CAA is the cumulative Availability, as per state energy 

 account, from the first day of the Contract Year “n” in which 

 month “m” occurs upto and including Month “m”; 

 AA is the Availability, as per state energy account, in the 

 relevant Settlement Period (expressed as a percentage of 

 Contracted Capacity in such Settlement Period); 

 CC is the Contracted Capacity in the relevant Settlement 

 Period (expressed in kW); 

 L is the number of minutes in relevant Settlement Period, as 

 divided by total number of minutes in one hour, (expressed 

 as hours); 

 NA Normative Availability; 

 ∑C(m-1) is the cumulative Capacity Charge payable from the 

first day of the Contract Year “n” in which month “m” occurs 

upto and including Month “m-1” but not including month “m”, 

(in Rupees); 

 Provided, no Capacity Charges shall be paid for the 

Settlement Period during which the SLDC has not allowed 

the operation of the Power Station due to Sellers failure to 

operate it as per the provisions of Grid Code. 

xxiv)As per the CBG and the provisions of the PPA read with the 

various Orders passed by the Commission and  Hon'ble 

APTEL, NPL was required to sign the FSA and arrange the coal 

from SECL. The capacity charges are to be paid to the 

generator if the machine of the generator is in a position to 

generate and the generator has adequate fuel to generate. NPL 

has no right to generate electricity fully on alternative fuel. The 

blending of alternative fuel upto a maximum amount of 20 % on 

annual basis has been allowed only as an exception and to tide 

over the temporary issues being faced by NPL in procurement 

of coal from SECL. 

xxv)The intention of the PPA is not that the availability / capacity 

from the plant can be declared fully on imported coal / 
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alternative fuel. The period in issue wherein this claim is being 

made is between 00:00 hours on 20.02.2014 to 23:59 hours on 

03.03.2014. For this period, admittedly, NPL did not arrange for 

and have coal from SECL and unilaterally took the position that 

the plant availability could be declared fully on alternative fuel 

misreading completely the Order dated 19.02.2014 passed by 

the Commission, the Order dated 21.08.2013 passed by 

Hon'ble APTEL and the specific conditions laid down therein. 

This aspect was specifically clarified to NPL vide letters dated 

19.02.2014, 25.02.2014 and 27.02.2014 wherein it was 

informed that as per clause 1.2.3 of Schedule 7 of the PPA, 

only domestic coal (as per linkage) can be used. There is no 

provision of commercial coal in the PPA. Non availability of 

domestic coal is considered as non-availability of Unit, as such 

no fixed charges will be paid for the period when commercial 

coal is used.  

xxvi)This was also the position clearly recorded in the Order dated 

19.2.2014 passed by the Commission and infact, the following 

condition was imposed by the Commission to protect the 

interest of consumers: 

 "(i) NPL shall requisition the coal regularly from SECL as per 

clause 4.5 ‘Scheduled Quantity’ of the FSA.  

 (ii) NPL will give preference to the coal supplied by SECL 

over coal to be directly arranged by it from alternative 

sources and will not put any restrictions on supply of coal 

from SECL and accept the entire quantity of coal offered for 

supply from SECL.  

 (iii) NPL will not use the coal supply from the alternative 

sources unless warranted by the exigencies of short supply 

of coal by SECL in terms of the FSA, that too on ‘Minimal 

Usage’ basis............................" 
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xxvii) NPL is now seeking to misread the aforesaid Orders as giving 

an absolute right to NPL to procure the entire coal from 

alternative sources including declaration of availability solely on 

alternative coal and proceed with the PPA. This is completely 

misconceived and not the intent of the PPA. In fact, the case-2 

bidding itself proceeded with fuel linkage being provided to the 

bidders by PSPCL. Thereafter, due to the decision of the 

Cabinet Committee on Economic Affairs, the amount of linked 

coal was slightly reduced. In fact, in the Order dated 19.2.2014, 

the Commission recorded that NPL has sufficient coal under the 

linkage as under - 

 "33. From the foregoings, it appears that NPL may not need 

to procure coal from alternative sources since (i) the FSA 

has been signed for 100% of ACQ and quantum & Grade of 

coal is the same as in LoA, (ii) the quantum of the supply of 

coal during the Build-up Period is the same as the ACQ and 

the supply is to start from readiness of the power plant for 

lighting up of the boiler(s), (iii) SECL has not confirmed any 

shortfall of coal supply during Build-up Period and (iv) NPL’s 

action to procure coal from alternative sources is based on 

apprehensions and is speculative in nature ..............” 

  The procurement of coal from the alternative sources was 

approved by the Commission only to meet the anticipated 

shortfall. Having not challenged the above Order, NPL is now 

making a claim contrary to the conditions laid down in the Order 

dated 19.2.2014 of the Commission. 

xxviii) The reasons for NPL not been able to arrange coal at all from 

SECL during the period from 19.02.2014 to 03.03.2014 are not 

known. It was NPL to arrange the coal and it cannot be that 

SECL refused to supply any coal at all. NPL submitted in the 

petition that coal from SECL was not available, however it also 
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claimed that from 01.03.2014 onwards, adequate coal was 

available from SECL to run Unit-1. The procurement of 

alternative coal was for a limited purpose and subject to the 

conditions envisaged in the Orders dated 21.08.2013 and 

19.02.2014. The availability declaration between 00:00 hours of 

20.02.2014 to 23:59 of 03.03.2014 cannot be considered as 

valid and the plant cannot be said to be available for the above 

period. No capacity charges need to be paid to NPL for the 

above period. 

xxix)NPL‘s claim that PSPCL has acted contrary to Article 11.6 of 

the PPA in making unilateral deduction from the invoices raised 

by NPL is misconceived. The PPA is binding on the parties and 

it is incumbent on each of the parties to strictly adhere to the 

terms of the PPA. It cannot be the contention of NPL that it will 

make claims and raise invoices de-hors the provisions of the 

PPA and allege that PSPCL has not followed the provisions of 

Article 11.6 of the PPA.  

xxx) PSPCL while making payment in terms of the PPA, of the bills 

raised by NPL, provided under each of the invoices the details 

of the amounts being paid, the calculation sheet for the invoice 

as calculated in terms of the PPA and duly paid the same. 

Article 11.6.2 of the PPA only requires the parties to provide the 

details of the disputed amount, estimate of the correct amount 

and the written material in support of the claim. There is no 

specific format provided for in notice to be issued under Article 

11.6.2. While making payment of the invoices raised by NPL, 

PSPCL has provided the calculation sheet such that, the 

remaining amount is considered disputed. This satisfies both 

i.e. details of the disputed amount and the correct amount, 
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which has been duly paid by PSPCL. The only contention of 

PSPCL has been that the invoices are wrong as they are 

contrary to the PPA. In the circumstances, the contention of 

NPL that PSPCL was not issued a separate notice under Article 

11.6.2 of the PPA apart from the covering letter where the bills 

have been paid, when the ingredients of Article 11.6.2 are 

satisfied and substance, is hyper technical in nature, wrong and 

is liable to be rejected. 

xxxi) During the course of the proceedings before the Commission, at 

the insistence of NPL, PSPCL provided a detailed note under 

each of the calculation sheets to satisfy NPL including in the 

previous invoices raised. In the circumstances, the contention 

now sought to be raised that Article 11.6 has not been followed 

is hyper technical and liable to be rejected. In any event, this is 

only a technical objection when the merits of the dispute itself is 

under adjudication by the Commission. It cannot be that NPL 

raises invoices contrary to the provisions of the PPA, but 

PSPCL is bound to pay all such invoices. 

xxxii)The reliance by NPL on the decision of Hon’ble Supreme Court 

in the case of Food Corporation of India vs SEIL Limited, (2008) 

3 SCC 440 is misplaced. In the said decision, the Hon’ble 

Supreme Court in paragraph 16, 17 and 18 observed that the 

invoices were scrutinised and also verified by Central 

Government and a direction to make the payment was also 

issued. Thereafter the payments withheld on the ground of 

purported shortages and supply of sugar many years back, 

which had no relation to the contract in issue. In the 

circumstances, Hon’ble Supreme Court came to the conclusion 

that the payments cannot be withheld on issues irrelevant to the 
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contract between the parties and the said contract was binding 

on the parties. There is no dispute to the said proposition. In the 

present case, the dispute is under the PPA entered into 

between the parties on whether the claims are correct or not. It 

cannot be that the claims are incorrect but the payments are to 

be made. The decision of Hon’ble Supreme Court does not 

support the case of NPL. 

xxxiii) The reliance of NPL in the case of Adani Power Limited vs 

Gujarat Electricity Regulatory Commission in appeal no. 184 of 

2010 is also misplaced. The Hon’ble Supreme Court was 

dealing with the case of specific performance of the contract as 

against termination which has no application in the present 

case. It is not that PSPCL is seeking to terminate the contract 

against which a decree of specific performance is sought for. 

Hon’ble Supreme Court in the case of Tata Power Company 

Limited vs Reliance Energy Limited, (2009) 16 SCC 659 held 

that electricity does not fall within the definition of an essential 

commodity under the provisions of the Essential Commodities 

Act. 

22. NPL filed submissions dated 26.06.2015 supplemental to the 

written note of arguments filed on 04.06.2015. In the said 

documents, NPL reiterated the submissions made earlier in 

respect of surface transportation & loading expenses, washing 

charges, liaisoning charges, third party analysis charges, charges 

for transit & handling losses and payment on account of 

computation of GCV of coal on ‘as fired’ basis. Further, NPL in its 

submissions dated 04.06.2015, submitted and cited the case laws 

in support of its various contentions as follows: 
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i) The Commission is mandated to discharge the functions set out 

in section 86 of the Act, including adjudication of disputes 

between licensees and a generating company under section 

86(1)(f) of the Act. Hon’ble Supreme Court of India in GUVNL v. 

Essar Power Ltd. (2008) 4 SCC 755 held that the Commission 

is the appropriate forum to adjudicate such a dispute.  

ii) In the case of Food Corporation of India v. SEIL Ltd. (2008) 3 

SCC 440, Hon’ble Supreme Court of India enunciated the 

position that it is settled principle of law that where there is a 

binding contract between parties, payment can not be withheld 

save and except under the terms of the binding contract. 

iii) In the case of Adani Power Ltd. v. Gujarat ERC (Appeal no.184 

of 2010), Hon’ble APTEL held that since electricity is not an 

ordinary article of commerce, is of great interest to the procurer 

for the welfare of the society at large and is not easily 

obtainable in the market, therefore a contract for procurement 

and supply of electricity can be specifically performed. The PPA 

entered into between NPL and PSPCL is a concluded contract, 

for the performance of which NPL is entitled to invoke its 

contractual remedies including specific performance of PPA. 

 In addition to the extracts of above mentioned judicial Orders, 

NPL also filed, as annexures with the submissions dated 

04.06.2015, copies of NPL letter dated 10.10.2013 to PSPCL 

requesting for approval of billing format, list of activities/milestones 

to be completed before issue of RfP as per bidding guidelines, 

letter dated 07.11.2008 of Department of Power, GoP, notification 

dated 02.01.2014 issued by MoEF, environmental clearance dated 

03.10.2008 issued by MoEF to NPL, reply to the queries of bidders 
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on RfQ and RfP documents and Order of the Commission dated 

08.10.2012 in petition no. 42 of 2012 (suo-motu).  

23. NPL filed Interim Application (IA no.6 of 2015) dated 

09.07.2015. The Commission vide Order dated 15.07.2015 

directed that the IA shall be taken up on 21.07.2015. NPL 

submitted as under: 

i) The contents of the petition are not being reproduced here for 

the sake of brevity and the same may be read as a part of the 

present petition. 

ii) The matter was heard by the Commission in detail and Order 

was reserved on 04.06.2015 wherein the parties were directed 

to file respective written submissions. NPL filed its written 

submissions on 26.06.2015 and the final Order is yet to be 

passed by the Commission. Certain subsequent events are 

required to be placed on record alongwith additional legal 

submissions for the effective adjudication of the matter.  

iii) NPL is entitled to payment of washing charges as NPL is 

undertaking the responsibility of getting coal washed before 

transportation to comply with the 1997 Notification  issued by 

MoEF read with Rule 3(8) of the Environment (Protection) 

Rules, 1986, (as amended on 02.01.2014) and the 

environmental clearance dated 03.10.2008 granted to NPL. 

However, PSPCL is not paying the said washing charges on the 

pretext that there is no specific provision dealing with washing 

charges in the PPA and it was known to all the bidders that coal 

would require washing for transportation to the project and thus 

NPL is responsible to bear such charges. In this regard, NPL 

wishes to make the following legal submissions: 
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a) If coal would have been washed by SECL/CIL in its washery 

before delivering it to NPL to comply with environmental 

norms, then cost of washing by SECL would have been 

considered as part of the coal cost and would have been 

allowed for pass through under the PPA as per PSPCL’s 

current stand. However, only because NPL has undertaken 

the responsibility of getting the coal washed in order to 

comply with environmental norms as CIL/SECL does not 

have washery facilities, the washing and associated charges 

are not being reimbursed by PSPCL on the pretext that PPA 

is silent on this aspect. 

b) Such a stance by PSPCL is per se untenable as the decision 

in law and under the PPA, to allow pass through of washing 

charges, cannot be dependent on the fact as to who is 

undertaking the responsibility of getting the coal washed 

specifically in view of the fact that the environmental norms 

require such washing of coal prior to transportation. The coal 

is being washed to comply with the legally enforceable 

environmental norms and not as a formality.  

c) The legal right to claim pass through of washing and 

associated charges under the PPA cannot be made 

contingent on the identity of the entity which is undertaking 

the task of washing the coal. It can not be so that if NPL 

carries out washing, it cannot be paid but, if carried out by 

SECL/CIL, the same would be payable. 

iv) Significantly, after the hearing on 04.06.2015, NPL received a 

letter from SECL on 15.06.2015 stating that since coal 

produced at Korba field of SECL contains ash content more 

than 34%, SECL shall in no event be able to supply raw coal 

directly by rail to the project which is located at a distance more 

than 750 kms from the mine. It effectively means that washing 

of coal is a prerequisite and without such washing no raw coal 

can be transported. 
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v) NPL is constrained to use road transportation since the railway 

siding at Sarai Banjara station could not be built, due to delay in 

land acquisition and in grant of approvals/permissions by 

PSPCL. PSPCL is not paying the charges incurred by NPL in 

using road transportation for supply of coal from Mandi 

Gobindgardh/Chandigarh railway station to the project. PSPCL 

is wrongly holding NPL responsible for not having completed 

the railway siding at Sarai Banjara station, by stating that it was 

NPL’s responsibility to acquire land for this purpose. To counter 

PSPCL’s submissions, the following points are relevant: 

a) As per the RfP, the State Government is required to facilitate 

the acquisition of land for the railway siding. The land for the 

project site has also been acquired by the Punjab 

Government under the Land Acquisition Act, 1894. It is a 

well-known fact that such large areas of land specifically for 

setting up infrastructure project (like the railway siding in the 

present case) are always acquired by the relevant State 

Government on behalf of the private entity. 

b) Electricity Department, Government of Punjab issued a letter 

on 07.11.2008 which clearly provides that the acquisition of 

land required for the railway siding will be done by the State 

Government at the expense of NPL. 

vi) PSPCL has not made the payment of capacity charges to NPL 

for the period 19.02.2014 to 03.03.2014 claiming that the 

availability for this period was declared by using coal from 

alternate sources. As per Grid Code and the applicable laws in 

relation to declaration of availability by a generating company, 

the declaration of availability is the prerogative of a generating 

company. There is no provision under any regulation based on 

which PSPSL can deny the availability declared by NPL or ask 

NPL to shut down the running unit on account of using coal 
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from alternate domestic sources. NPL had taken pre-emptory 

action by obtaining an interim Order from Hon’ble APTEL dated 

21.08.2013 in Appeal No. 68 of 2013 allowing it to arrange coal 

from alternative sources to meet the shortfall in supply of coal 

from SECL. 

vii) PSPCL is paying energy charges calculated based on the 

median equilibrated GCV of coal delivered by SECL at mine 

end. NPL ought to be allowed payment on the basis of ‘as fired’ 

GCV which is also being done in case of two other case-2 

projects i.e., CLP’s Jhajjhar power project and Lanco Anpara 

project.  

 In view of above, NPL prayed to the Commission to be heard in 

order to further elucidate on its additional legal submissions which 

would be necessary for proper interpretation of the legal and 

factual aspects involved in the matter. 

24. Pursuant to the hearing on 21.07.2015, the Commission vide 

its Order dated 22.07.2015, directed PSPCL to file its 

submissions/response on the issue of reopening of the hearing of 

the petition, after the same was closed by the Commission vide its 

Order dated 05.06.2015, with a copy to NPL. Copy of the IA was 

handed over to PSPCL during hearing. Next date of hearing was 

fixed as 18.08.2015.  

25.  PSPCL vide its response dated 10.08.2015 submitted that in 

view of the fresh submissions made by NPL, the Commission may 

decide on the future course of action. PSPCL further submitted 

that the Commission may grant sufficient opportunity to PSPCL to 

make its submissions in case it was decided to hold further 

hearings. 
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26. Pursuant to the hearing on 18.08.2015, the Commission vide 

its Order dated 20.08.2015 held as under: 

 “The Commission has considered the IA of NPL, reply of the 

PSPCL and the submissions made by the parties during 

hearing. The Commission had reserved the Order and had 

not pronounced the same nor it has passed the same 

thereafter till the filing of the IA by NPL. PSPCL has also no 

objection if the prayer is granted provided PSPCL is given 

sufficient opportunity to make its submissions. The 

Commission has not become ‘functus officio’ as no order has 

been pronounced or passed by it as yet. 

  In view of above, the Commission holds it just and fair 

to rehear the case as prayed by NPL in the IA no.6 in this 

petition. NPL is directed to file Additional Affidavit regarding 

its claims in the petition and additional facts and documents 

submitted by it through IA no.6 of 2015 in petition no.52 of 

2014 by 02.09.2015 with copy to PSPCL directly. PSPCL 

shall file reply/submissions by 06.10.2015 with copy to NPL.” 

 Next date to re-hear the arguments of the parties was fixed as 

14.10.2015.  

27. NPL filed additional affidavit dated 10.09.2015 regarding its 

claim in the petition and additional facts and documents submitted 

by it through IA no. 6. NPL submitted as under: 

i) NPL is entitled to receive washing charges since it constitutes a 

part of actual cost of coal in terms of clause 1.2.3 of Schedule 7 

of the PPA. To comply with the 1997 Notification  read with Rule 

3(8) of the Environment (Protection) Rules 1986 (EPR) as 

amended on 02.01.2014 and the environmental clearance 

dated 03.10.2008, the ash content of coal to be supplied and 

used in a thermal power plant located 1000 kms beyond the pit 

head has to be below 34%. The coal being supplied by SECL is 
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of ash content higher than 34%, therefore to comply with 

environmental norms, NPL is constrained to beneficiate the coal 

by washing at the mine end. The legal submissions in this 

regard are as follows: 

a) If SECL/CIL has been washing the coal to comply with 

environmental norms, the same would have been included in 

the coal cost as per PSPCL’s stand. SECL/CIL does not 

have a washery facility hence this responsibility has been 

undertaken by NPL. 

b) Neither the PPA provisions nor the law allow for the liability 

of payment of washing charges to be dependent on who 

undertakes the responsibility for the same. If the legal right to 

claim pass through of washing and associated charges 

under the PPA is made contingent upon identity of the entity 

undertaking the responsibility, it will result in an absurdity. 

ii) SECL vide letter dated 15.06.2015 stated that since coal 

produced at Korba field of SECL contains ash content more 

than 34%, SECL shall not be able to supply raw coal directly by 

rail to NPL’s plant which is located at a distance more than 750 

kms from the mine. This letter of SECL further substantiates 

NPL’s claim for payment of washing charges, since the only 

viable method left for NPL to run its power plant using SECL 

coal is to wash the said coal at the mine end before transporting 

to the project to comply with environmental norms. As such, the 

charges incurred in washing the coal should be paid to NPL as 

a part of actual cost of coal in terms of clause 1.2.3 of Schedule 

7 of the PPA. 

iii) PSPCL is not paying road transportation charges for supply of 

coal in spite of the fact that such charges are not being incurred 

due to any action/omission on the part of NPL. NPL is ready 

and willing to undertake the construction of the railway siding at 
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Sarai Banjara station and transporting coal using railways. The 

construction of the railway siding at Sarai Banjara station has 

been delayed, due to delay in land acquisition and grant of 

approvals/permissions by the railways. 

iv) It was the responsibility of the State Government to acquire land 

for the railway siding which is corroborated by the fact that the 

Electricity Department, Government of Punjab in a letter on 

07.11.2008 provided that the acquisition of land required for the 

railway siding will be done by the Punjab Government at the 

expense of NPL. NPL cannot be penalised in the form of non-

payment of road transportation charges, due to delays at the 

hands of third parties. NPL on its part acted prudently and cut 

the delay by using road transportation in the best interest of the 

State fulfilling the power demand. 

v) PSPCL has failed to pay capacity charges to NPL for the period 

19.02.2014 to 03.03.2014 based on the claim that the coal 

availability for this period was declared by using coal from 

alternate sources. To counter PSPCL’s stance, the following are 

NPL’s submissions: 

a) No provisions under any regulation that permit PSPCL to 

deny availability declared by NPL, which is the sole 

prerogative of the generating company. 

b) NPL cannot be penalised for obtaining coal from alternate 

domestic sources, especially in view of the interim Order of 

Hon’ble APTEL dated 21.08.2013 in Appeal No. 68 of 2013 

wherein, NPL was allowed to arrange coal from alternate 

sources to meet the shortfall in supply of coal from SECL. 

PSPCL’s argument that the Order of Hon’ble APTEL does 

not permit NPL to entirely use coal from alternate sources is 

not correct. If no coal would be supplied by SECL, NPL 

would have no option but to use only alternate coal. PSPCL 
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has the option of not dispatching such power generated by 

using coal from alternate sources. 

vi) PSPCL is paying energy charges based on the average 

equilibrated GCV of coal delivered by SECL at mine end. In this 

regard, NPL made the following additional legal submissions: 

a) The PPA does not envisage payment of energy charges 

based with GCV on equilibrated basis and such a demand is 

without any basis. As per prudent industry practise, 

equilibrated GCV, which is significantly higher than ‘as 

received’ GCV is never considered for reimbursement of 

energy charges. This would lead to calculation of energy 

charges not reflective of the actual cost of generation and 

consequently will be in violation of section 61(d) of the Act 

which requires recovery of the cost of electricity in a 

reasonable manner. 

b)The CERC Tariff Regulations, 2014 and Tariff Regulations of 

the Commission are silent with respect to calculation of 

energy charges based on equilibrated GCV. NPL ought to be 

allowed payment on the basis of ‘as fired’ GCV which is also 

being done in case of two other case-2 projects i.e., CLP’s 

Jhajjhar power project and Lanco’s Anpara project. 

28. PSPCL filed reply dated 05.10.2015 to the additional affidavit 

filed by NPL on 10.09.2015 and submitted as under: 

i) NPL sought the following reliefs from PSPCL: 

a) Recovery of capacity charges deducted for the period during 

which capacity was declared on non-linked coal 

b) Adjustment and increased energy charges on account of 

washing of the coal, surface road transportation charges, 

liaisoning charges, transit and handling losses and third party 

coal testing charges 

c) A declaration to the effect that GCV of coal to be taken for 

computing energy charges is to be on 'as fired' basis 
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ii) The PPA dated 18.01.2010 entered between NPL and PSPCL 

pursuant to a case-2 competitive bidding conducted by PSPCL 

in terms of section 63 of the Act read with the guidelines notified 

by MoP in this regard. Under the PPA, there are only two 

avenues for seeking a change in tariff, namely Force Majeure 

under Article 12 and Change in Law under Article 13. NPL is 

proceeding to make claims without showing as to under which 

clause of the PPA the same are being made.  

iii) NPL is taking the position that the present petition is  

purportedly under section 86 of the Act claiming increase in 

tariff on various issues without stating as to under which 

provisions such claims are being made. NPL is treating the 

entire matter to be an exercise under section 62 of the Act as if 

the Commission is fixing the tariff on a cost plus basis and NPL 

is entitled to all/any money expended by it as a pass through in 

tariff.  

iv) There cannot be any exercise of powers under section 86(1)(b) 

or 86(1)(f) overriding section 63 of the Act to allow any increase 

in tariff, more particularly when the tariff was discovered and 

adopted through a competitive bidding process under section 

63 of the Act in terms of the guidelines issued by the MoP. 

v) With regard to procurement of alternate coal, the Commission 

has already passed the Order dated 19.02.2014 in petition no. 

57 of 2013. NPL is seeking to reopen the settled issues, which 

have already been settled by the Commission vide the said 

Order.  

vi) No amount is due to NPL on account of washing charges under 

clause 1.2.3 of schedule 7 of the PPA. At the time of bidding, 

PSPCL agreed to pay the fuel cost as charged by the Coal 
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Company i.e. SECL.  PSPCL did not agree to make any 

payment for the washing of coal.  It was the obligation of the 

bidder to factor the cost for washing of coal that may be 

required to be undertaken for transportation of coal.   

vii) During the pre-bid conference, a specific query was raised on 

the issue of washing of coal which was accordingly answered 

that successful bidder was to arrange washing of coal. In view 

of this, it was specifically made clear that the washing of coal 

was the responsibility of the successful bidder. The draft PPA 

which was circulated provides for the cost of the coal to be paid 

to CIL/SECL by PSPCL. 

viii)The coal for NPL Project was to be sourced from SECL and the 

power project of NPL in the State of Punjab being more than 

1000 kms, there was a statutory requirement to wash the coal 

for transportation even at the time of the bid i.e. Cut Off Date.  

Accordingly, there is no Change in Law which had occurred 

after the Cut Off Date and the position remaining the same as 

on the Cut Off Date. Further, this is also not a case of Force 

Majeure as per the admitted case of NPL. There cannot be any 

tariff adjustment or adjustment in the energy charges in regard  

to washing of coal. 

ix) There is no merit in the submissions that SECL/ CIL are 

washing the coal and that would be included in PSPCL’s coal 

cost. The tariff for PSPCL’s generating stations is determined 

on a cost plus basis under section 62 of the Act and the same 

yardstick cannot be applied to NPL which is a PPA under 

section 63 of the Act. 

x) Clause 1.2.3 of Schedule 7 of the PPA does not cover the cost 

by any stretch of imagination. On the other hand, NPL will have 
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the advantage of using the washed coal with less ash content 

being beneficial to the plant and equipment of NPL and 

reducing various operating and maintenance cost.  NPL will, 

therefore, have significant advantage in washing the coal before 

transportation. In any event, the alleged loss to NPL or any 

benefit accrued to NPL on account of its operations or other 

facts is irrelevant for the present matter, as the tariff is pursuant 

to a competitive bidding process. NPL is not entitled to any 

costs or expenses apart from what is specifically provided for in 

the PPA. 

xi) As per Schedule 7 of the PPA, PSPCL has to pay cost of coal 

purchase in ₹/kg or the cost of coal purchased from SECL, cost 

of transportation of coal by Indian Railways i.e. Freight and cost 

of unloading the coal at the project site through Wagon Tipplers 

which stands included in the capital cost of the project. 

xii) The CoD of the project was declared without completing all 

activities for coal transportation. The project includes the 

completion of the railway siding at the project site. This was a 

commercial decision taken by NPL. There is also no claim 

made by NPL for force majeure etc. In fact, NPL has also during 

the course of arguments specifically clarified that it is not 

claiming any relief under Article 12 i.e. force majeure and/or 

Article 13 i.e. change in law. In this regard, the written 

submissions filed by NPL before the Commission on 

04.06.2015, stated as under:  

“(c) The present petition does not seek tariff revision or 

adjustment under Article 12 i.e., Force Majeure or Article 13, 

i.e., Change in Law of the PPA.” 
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xiii)The issue of land acquisition between NPL and the State 

Government will not change the terms of the PPA. Mere 

willingness to construct the railway siding at Sarai Banjara 

station or issues encountered in the same cannot be a reason 

for making additional claims on PSPCL which will be passed on 

in the consumer tariff. 

xiv)As per the PPA, the transportation charges payable by NPL to 

the railways is payable, which has been duly paid by PSPCL. In 

case NPL is transporting coal through other means or has 

chosen to commission the plant without completion of the 

railway siding, it is not open to NPL to claim other charges for 

transportation apart from railway transportation.  

xv)The payment of capacity charges is as per Schedule 7 of the 

PPA. In terms of the competitive bidding guidelines and the 

provisions of the PPA read with the various Orders passed by 

the Commission and Hon'ble APTEL, NPL was required to sign 

the FSA and arrange for the coal from SECL. The capacity 

charges are to be paid to the generator, only when it is in a 

position to generate and has adequate fuel to generate. NPL 

has no right to generate electricity fully on alternative fuel. The 

blending of alternative fuel upto a maximum amount of 20% has 

been allowed only as an exception and to tide over the 

temporary issues being faced by NPL in procurement of coal 

from SECL. 

xvi)The intention of the PPA is not that the availability/capacity 

from the plant can be declared fully on imported/alternative 

coal. The period in issue wherein this claim is being made is 

between 00:00 hours on 20.02.2014 to 23:59 hours on 

03.03.2014. It is admitted that NPL did not have coal from 
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SECL and unilaterally took the position that the plant availability 

could be declared fully on alternative fuel misreading completely 

the Order dated 19.02.2014 passed by the Commission, the 

Order dated 21.08.2013 passed by Hon'ble APTEL and the 

specific conditions laid down therein. This aspect was 

specifically clarified to NPL by PSPCL. The Orders dated 

21.08.2013 of Hon’ble APTEL and the Order dated 19.02.2014 

of the Commission also record this position clearly. 

Order dated 21.08.2013  

"2. The prayer of M/s. Nabha Power Ltd., 

Applicants/Appellants in IA no. 227 of 2013 in Appeal no. 68 

of 2013, is to allow them to continue the tender process 

undertaken by the Applicants to import coal by conducting 

competitive bidding for procurement of imported coal to the 

tune of 1.3 Million tonne from international market to meet 

the shortfall in supply of coal for the project without prejudice 

to their rights and contentions in the Appeal and to allow 

pass through of cost of imported coal discovered pursuant to 

conclusion of the tender process. 

.......................... 

11. Learned counsel for the Appellants assured that no ‘take 

or pay’ liability on account of their contracts with suppliers of 

alternative sources of coal would be passed on to PSPCL. 

Further, the Appellants also undertake to receive the entire 

quantity of coal offered for supply by CIL/subsidiaries of CIL, 

including imported coal and not to put any restrictions on 

supply from the linked sources." 

Order dated 19.02.2014 

 "(i)NPL shall requisition the coal regularly from SECL as per 

clause 4.5 ‘Scheduled Quantity’ of the FSA.  

 (ii)NPL will give preference to the coal supplied by SECL 

over coal to be directly arranged by it from alternative 

sources and will not put any restrictions on supply of coal 
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from SECL and accept the entire quantity of coal offered for 

supply from SECL.  

 (iii)NPL will not use the coal supply from the alternative 

sources unless warranted by the exigencies of short supply 

of coal by SECL in terms of the FSA, that too on ‘Minimal 

Usage’ basis. 

 ............................" 

xvii)The claims now being made by NPL are premised on the basis 

that NPL has an absolute right to procure the entire coal from 

alternative sources including declaration of availability solely on 

alternative coal and claim full capacity charges as per the PPA. 

This is not the purpose of the PPA which was under case-2 

bidding. The case-2 bidding itself proceeded with fuel linkage 

being provided to the bidders by PSPCL which was done in this 

case. Thereafter, due to the decision of the Cabinet Committee 

on Economic Affairs, the amount of linked coal was slightly 

reduced. The Commission had already clarified the position that 

NPL is entitled to blend alternate coal to the minimum extent, 

however the same does not entitle NPL to use alternate coal to 

the full extent without any domestic coal. 

xviii)NPL is not entitled to use the non-linkage coal for declaring 

availability from the plant. NPL is approbating and reprobating 

in the same breath. While in the letter dated 19.02.2014, NPL 

took the position that coal from SECL is not available but in the 

petition NPL is claiming that from 01.03.2014, adequate coal 

from SECL was itself available to run Unit-1. 

xix)The PPA and the CBG do not even envision coal from alternate 

sources and the whole basis of the PPA was that linkage coal 

from SECL is to be procured for operating the project. There is 

no question therefore of Schedule 7 of the PPA treating SECL 



Order in Petition No. 52 of 2014 
 

 136 
 

coal and alternative coal on the same basis. The PPA 

envisages declaration of availability only on linked coal and not 

on any other coal. Therefore, if no linked coal is arranged by 

NPL, the availability cannot be validly declared. The 

procurement of alternative coal is for a limited purpose and 

subject to the conditions envisaged in the Orders dated 

21.08.2013 and 19.02.2014. 

xx)The availability declaration between 00:00 hours of 20.02.2013 

to 23:59 of 03.03.2014 cannot be considered as valid and the 

plant cannot be said to be available for the above period. No 

capacity charges need to be paid to NPL for the above period. 

xxi)The  claim  of NPL is  without  any  basis  whatsoever  and   is  

a  departure from the  claims   made    in   the   petition. The 

only issue raised in the petition was that GCV is to be taken on 

‘as fired’ basis. It is not understood as to under what head the 

present claim is being made. Clause 1.2.3 of Schedule 7 of the 

PPA is very clear and provides for 'weighted average gross 

calorific value of the coal most recently delivered to the Project 

before the beginning of month `m’ expressed in kcal/kg.' The 

PPA envisages that GCV will be computed on as delivered to 

the project. The coal is delivered to the project at the point of 

delivery as per the FSA. As per the bidding documents, it was 

for all bidders including NPL to take into account all costs in the 

bid, apart from what is specifically agreed to be paid on actual 

basis by PSPCL.  

xxii) It is relevant to mention that the conscious and specific 

expression used with regard to the GCV is ‘average gross 

calorific value of the coal most recently delivered to the Project’. 

The expression used is not ‘at the Project’. The above is in 
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contradistinction to the definition of F
COAL

n, wherein the 

expression used is ‘to and at the Project’. The above 

establishes the following: 

(a) The situs of ‘to the Project’ is someplace different from ‘at the 

Project’. Both the expressions obviously do not refer to the 

same place otherwise there would be no purpose in the 

specific term being used to the project and at the project 

separately. 

(b) It is a well-settled principle that every term in an agreement 

needs to be given effect to and specific terms used cannot 

be rendered otiose. If the term ‘to the Project’ is interpreted 

to mean at the project site, the term ‘to and at the Project’ 

would be rendered otiose and redundant. The same term ‘to 

the Project’ would have then been used.  

(c) The term ‘at the Project’ obviously refers to the project site 

whereas ‘to the Project’ refers to when the delivery is made 

and the risk and title passes on to the Project. 

(d) When the term ‘at the Project’ is used, the said definition also 

includes the transportation and unloading of coal. This itself 

establishes that ‘at the Project’ is after transportation of coal 

from the coal mine to the project site. In contradistinction to 

the above ‘to the Project’ is before transportation of coal, 

where the risk and title over the coal passes on to the 

petitioner. 

xxiii)The above makes it abundantly clear that the term ‘to the 

Project’ does not mean at the project site but only refers to the 

place where the coal is delivered and the title and risk over the 

coal passes on to NPL. 

xxiv)The Tariff Regulations notified by the CERC or the Commission 

also will not hold the field. CLP’s Jhajjhar and Lanco’s Anpara 

project are on a different regime altogether. The misconception 

that the actual elements or costs have to be reimbursed to NPL 

is something on the basis of which the entire petition proceeds. 
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xxv) There is no merit in the claims being made by the NPL. The 

petition is misconceived and is liable to be dismissed with 

exemplary costs. 

29. The hearing fixed for 14.10.2015 was adjourned to 

10.11.2015 on the joint request of the counsels for the parties filed 

on 09.10.2015 and further postponed to 26.11.2015 and thereafter 

to 02.12.2015. PSPCL filed memo dated 01.12.2015 submitting 

that counsels of both the parties have jointly requested to adjourn 

the hearing to 19.01.2016. In the hearing on 02.12.2015, the 

Commission observed that the request was absolutely 

unreasonable. The next date to hear the arguments of the parties 

was fixed as 11.12.2015 on the written submission of both the 

parties after they confirmed from their respective counsels. During 

hearing on 11.12.2015, NPL again sought another date for hearing 

the arguments on behalf of the parties in the petition. The 

Commission in its Order directed that the petition shall be taken up 

on 05.01.2016 for the purpose. 

30. On 05.01.2016, the matter was taken up to hear the 

arguments on behalf of the parties. However, NPL filed additional 

affidavit (dated 05.01.2016) praying that PSPCL be directed to file 

response to the aforementioned submissions and NPL be granted 

time to file rejoinder. PSPCL was handed a copy of the said 

additional affidavit to file response to the same by 13.01.2016 with 

advance copy to NPL. The Commission directed that the petition 

shall be taken up for hearing the final arguments of the parties on 

19.01.2016.  
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31. In the aforementioned additional affidavit dated 05.01.2016, 

NPL stated that there have been further developments on the fuel 

supply issue and submitted that one of the core issues relates to 

the change in applicable legal framework i.e. Rule 3(8) of the 

Environment Protection Rules, 1986 and the environmental 

clearance dated 03.10.2008. NPL further submitted that SECL vide 

letter dated 30.04.2015 informed NPL about its proposal with 

regard to setting up of washery at Kusmunda and sought NPL’s 

consent to accept washed coal from the proposed washery. 

Further, on 15.06.2015, SECL refused to supply coal to the project 

as ash content was higher than 34% and project was located 

beyond 1000 kms from the mine. NPL vide letter dated 16.07.2015 

requested SECL for details such as cost/quantum of coal, time-line 

for start of supply with respect to the proposed washery at 

Kusmunda to which SECL replied and sought consent of NPL. 

NPL further submitted that it is incurring charges for washing of 

coal in order to comply with the said mandatory requirements 

imposed by ‘change in law’ in terms of the PPA. The cost incurred 

by NPL for washing of coal till now is a non-gratuitous act 

undertaken to discharge the statutory obligation cast upon SECL 

which deserves to be reimbursed by PSPCL. NPL reaffirmed its 

case in brief reiterating its claim for road transportation of coal, 

coal washing charges and basis for computation of GCV of coal on  

‘as received’ basis. NPL further submitted that PPA being a 

statutory contract which is inter alia governed by section 61 to 64, 

79 and 86 of the Act read with para 2.3, 4.7 and 5.17 of CBG, as 

also SBD including the model PPA on which the present PPA is 

based.  
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32. In the hearing on 19.01.2016, the Commission noted that 

PSPCL failed to file its response to the additional affidavit dated 

05.01.2016 filed by NPL. PSPCL submitted during hearing that 

due to pre-fixed matters before Hon’ble APTEL, its counsel could 

not appear before the Commission in this matter on 19.01.2016 

and further requested for grant of two weeks further time to file its 

additional affidavit. The Commission vide its Order dated 

20.01.2016, allowed last opportunity to PSPCL to file the response 

by 22.01.2016 and fixed the next date of hearing the final 

arguments on behalf of the parties on 27.01.2016. 

33. PSPCL again vide memo no. 5638 dated 27.01.2016 

submitted that its counsel will not be able to appear on 27.01.2016 

before the Commission on account of some urgent reasons and 

prayed to grant at least two weeks time for submissions of 

additional affidavit and adjourn the matter for another date. The 

Commission noted that PSPCL was given the last opportunity vide 

its Order dated 20.01.2016, therefore, it declined the request of 

PSPCL for extension of time and adjourn the matter any further. 

The Commission heard the arguments on behalf of the parties. 

NPL submitted that the principle of law is that when allegations are 

made in the affidavit these have to be controverted by an affidavit 

and if not controverted by the opposite side then the 

uncontroverted averments made on affidavit have to be taken to 

be correct. NPL submitted copies of Order dated 13.06.2000 of 

Hon’ble High Court of Karnataka in Civil Revision Petition No.4126 

of 1998 titled P. Amarnatha Shetty vs. Vishweshwara Bhat and 

Ors. and Order dated 13.08.1993 in C.A. No.1100 of 1985 of the 

Hon’ble Supreme Court of India in case titled Smt. Naseem Bano 
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vs. State of U.P. and Ors. in support of his argument. PSPCL 

submitted that its position on the issues raised by NPL in its 

additional affidavit dated 05.01.2016 remains the same as has 

been submitted by PSPCL earlier in its replies/submissions to this 

petition and IA dated 09.07.2015. After hearing the arguments on 

behalf of the parties at length, the Commission decided to close 

hearing of the matter. Order was reserved. 

Observations and Findings of the Commission 

34. The Commission has carefully gone through the petition, 

reply, rejoinder, sur-rejoinder, reply to Commission’s queries, 

comments, additional submissions, written submissions and 

supplementary submissions, interim application, additional 

affidavit, replies thereto and other submissions made by the 

parties. The Commission notes that NPL has prayed as under: 

i) Issue suitable directions to PSPCL for payment of capacity 

charges for the period of its availability on coal procured from 

alternative sources as per directions of the Commission in 

Order dated 19.02.2014; 

ii) Approve coal washing expenses, surface transportation 

expenses and liaisoning expenses as sub components of coal 

purchase cost; 

iii) Approve the road transportation expenses as sub component of 

coal transportation cost; 

iv) Approve the third party analysis charges, transit and handling 

loss as sub components of coal unloading cost; and 

v) Issue suitable directions for consideration of coal on ‘as fired’ 

GCV for calculation of energy charge. 

 The Commission has dealt the various issues brought out in the 

prayer by NPL in the succeeding paras. The observations and 
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findings of the Commission on each of the issues/claims are as 

hereunder: 

I.  Wrongful deduction of capacity charges by PSPCL  

Observations  

NPL’s submissions 

i) NPL informed PSPCL on 19.02.2014 that the domestic coal 

supplied by SECL would be sufficient to operate Unit-1 till 

19.02.2014 only. NPL had to procure commercial coal to meet 

the shortfall of supply of coal by SECL till the supply of coal was 

resumed by SECL.  

ii) NPL declared availability of the project on coal procured from 

alternative sources (domestic commercial coal) for generation 

of power from Unit-1 of the project from 00:00 hours on 

20.02.2014 (wrongly mentioned by NPL as 19.02.2014 many 

times in the petition and IA no.6) due to non-availability of coal 

from SECL as an interim measure till supply of coal by SECL 

was resumed. NPL indicated to PSPCL that the energy charges 

were likely to be around ₹ 3.26 per kWh.  

iii) PSPCL replied that there was no provision in the PPA for 

declaring availability with commercial coal and the project can 

not be considered as available for generation of electricity with 

such coal. PSPCL also informed that no fixed charges would be 

payable for the period of electricity generation using only the 

commercial coal.  

iv) PSPCL was informed that as per Order dated 19.02.2014 in 

petition no.57 of 2013, the Commission allowed the use of coal 

from alternate sources. PSPCL replied that the said Order did 

not authorize NPL to procure the entire coal through alternative 
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sources and asserted that in case NPL declared availability of 

its generating station entirely based on alternative sources of 

coal, it could refuse to schedule such electricity and also would 

not pay any capacity charges on deemed generation basis.  

v) NPL informed PSPCL that coal from SECL would be reaching 

the project and 100% of Unit-1 would be operational with effect 

from 00.00 hours on 28.02.2014. The quantity of washed coal 

received from SECL would be around 2,03,553 tonnes against 

total requirement of 3,60,540 tonnes for 45 days. The shortfall 

would be met by using domestic coal from alternate sources on 

minimal usage basis and the likely energy charges would be ₹ 

2.64 per kWh. 

vi) PSPCL denied its liability to pay capacity charges for declared 

capacity using linkage coal blended with coal from alternate 

sources. PSPCL contended that NPL had not fulfilled the two 

conditions laid down in Order of the Commission dated 

19.02.2014 for obtaining coal from alternate sources i.e (i) the 

coal from alternate sources could be obtained only in the event 

of shortage of supply of coal by SECL and (ii) NPL was not 

authorized to procure the entire coal from alternate sources. 

vii) Hon’ble APTEL vide its Order dated 21.08.2013 had allowed 

NPL to take advance action for procurement of coal from 

alternative sources i.e. domestic as well as imported to meet 

the expected shortfall in supply of coal from linked sources 

(CIL/SECL). The Commission vide its Order dated 19.02.2014 

had approved the competitive bidding process undertaken by 

NPL for procurement of coal from both domestic commercial 

and imported sources subject to the terms and conditions 

specified in the Order. NPL received 1,60,000 tonnes of washed 



Order in Petition No. 52 of 2014 
 

 144 
 

coal from SECL from November 2013 to January 2014, for 

testing/commissioning purposes.  

viii) The procurement and use of commercial coal from alternate 

sources was approved by the Commission and the cost of the 

same was to be treated as a pass through in terms of the 

LoA/FSA/PPA. Since clause 1.2.3 of Schedule 7 of the PPA did 

not make any distinction between the coal from SECL and the 

coal procured from other sources, Unit-1 has met the 

requirement of availability during the period from 20.02.2014 to 

26.02.2014. 

ix) NPL asserted that it procured coal from alternative sources for 

generation between 00:00 hours of 20.02.2014 to 23:59 hours 

of 03.03.2014 in accordance with the procedure stipulated in 

the aforesaid Orders of Hon’ble APTEL and the Commission. 

The linkage coal allotted by SECL included the commissioning 

coal and once the same was exhausted, NPL was entitled to 

procure coal from alternate sources.  

x) PSPCL’s interpretation of the Order of the Commission dated 

19.02.2014 stating that NPL could not have declared 

availability/capacity from the project fully on imported 

coal/alternative fuel is not correct. It would imply that imported 

coal/alternative fuel could be used only for the purposes of 

blending, which is not possible in case of no coal supply being 

received from SECL. The intention of the Commission could 

only have been that the power supply from the project should 

not be affected due to shortage of coal from SECL.  

xi) There was no fuel available from SECL from 00.00 hours on 

20.02.2014 to 23:59 hours on 03.03.2014. As early as 

19.02.2014, PSPCL was informed that it was constrained to use 
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coal procured from alternative sources for generation of power 

from Unit-1 of the project, post 00:00 hours of 20.02.2014 due 

to non-availability of coal from SECL as an interim measure till 

supply of coal was resumed by SECL. NPL declared its 

availability on coal procured from alternative sources from 00:00 

hours of 20.02.2014. NPL was constrained to use alternate fuel 

only to continue generation of power from the project and to 

immediately restart the boiler to bring it to a steady state and 

prevent it from entering into cold phase.    

xii)PSPCL is wrongfully withholding an amount of ₹ 23.28 crore 

towards capacity charges for this period. NPL is entitled to the 

said capacity charges for the period during which it declared 

capacity based on alternate fuel, as the same was done strictly 

as per Order of the Commission. By deducting the said 

amounts from the bill of NPL, PSPCL is violating the mandate of 

the Commission. 

xiii)As per Grid Code and the applicable laws in relation to 

declaration of availability by a generating company, the 

declaration of availability is the prerogative of a generating 

company. There is no provision under any regulation based on 

which PSPSL can deny the availability declared by NPL or ask 

NPL to shut down the running Unit on account of using coal 

from alternate domestic sources. NPL had taken pre-emptory 

action by obtaining an interim Order from Hon’ble APTEL dated 

21.08.2013 in Appeal No. 68 of 2013 allowing it to arrange coal 

from alternative sources to meet the shortfall in supply of coal 

from SECL. The contention of PSPCL is incorrect that as per 

the Order of Hon’ble APTEL, NPL can not generate electricity 

using the coal procured from alternate sources only and that 
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NPL should stop generating such power. PSPCL has the option 

of not dispatching the same. 

xiv)NPL pointed out a discrepancy in the provisional state energy 

account (SEA) uploaded by State Load Despatch Centre 

(SLDC) which depicted availability of Unit-1 as zero from 

01.03.2014 to 03.03.2014 and 1331.25 MWhr on 04.03.2014. 

SECL coal stock as on 01.03.2014 and onwards was more than 

10,000 tonnes, which was sufficient to run Unit-1 without any 

blending of coal. As such, 100% availability of the Unit had 

been declared by NPL for which it was entitled to claim capacity 

charges.   

xv)PSPCL informed that blending of coal received from SECL and 

from alternative sources would be in the ratio of 80:20 with 

effect from 00:00 hours of 12.04.2014 till further orders. PSPCL 

intended to avail full availability upto 30.09.2014 for which NPL 

used blended coal to run the Unit. 

PSPCL’s submissions 

i) NPL has claimed an amount of ₹23.28 crore as having been 

wrongly deducted by PSPCL from the invoices. This amount 

has been claimed by NPL as capacity charges even when the 

capacity was declared on non-linkage coal i.e. coal obtained 

from alternate sources (domestic commercial coal). 

ii) As per the competitive bidding guidelines and the provisions of 

the PPA read with the various Orders passed by the 

Commission and Hon’ble APTEL, NPL was required to sign the 

FSA and arrange the coal from SECL. The capacity charges are 

payable to the generator if the generating Unit is in a position to 

generate and adequate fuel is available. NPL has no right to 

generate electricity using coal procured from alternative sources 
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only. The Commission has allowed the blending of such coal on 

minimal basis to make up for the shortfall during 

commencement of coal supplies from SECL, only as an 

exception, to tide over temporary issues faced by NPL in 

procurement of coal from SECL. 

iii) The intention of the PPA is not that the availability/capacity from 

the project can be declared using only imported/alternative coal. 

NPL did not have coal from SECL for the period between 00:00 

hours on 20.02.2014 to 23:59 hours on 03.03.2014. It 

unilaterally declared the project availability using coal from 

alternative sources only, thereby completely misreading Order 

dated 21.08.2013 of Hon’ble APTEL & Commission’s Order 

dated 19.02.2014 and the specific conditions laid down therein. 

PSPCL clarified this aspect to NPL through various letters in 

02/2014. 

iv) The basis of filing IA before Hon’ble APTEL by NPL was its 

apprehension that adequate coal would not be available from 

SECL and to find an alternative source to procure coal to the 

extent of shortfall in such supply. This has also been recorded 

in the Order dated 21.08.2013 of Hon’be APTEL as under: 

 “2.The prayer of M/s. Nabha Power Ltd., 

Applicants/Appellants in IA no. 227 of 2013 in Appeal no. 68 

of 2013, is to allow them to continue the tender process 

undertaken by the Applicants to import coal by conducting 

competitive bidding for procurement of imported coal to the 

tune of 1.3 Million tonnes from international market to meet 

the shortfall in supply of coal for the project without prejudice 

to their rights and contentions in the Appeal and to allow 

pass through of cost of imported coal discovered pursuant to 

conclusion of the tender process. 

 ................. 
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 11.Learned counsel for the Appellants assured that no ‘take 

or pay’ liability on account of their contracts with suppliers of 

alternative sources of coal would be passed on to PSPCL. 

Further, the Appellants also undertake to receive the entire 

quantity of coal offered for supply by CIL/subsidiaries of CIL, 

including imported coal and not to put any restrictions on 

supply from the linked sources.” 

  Consequently, the Commission in its Order dated 19.02.2014 

while recording the same imposed the following condition(s) to 

protect the interest of consumers: 

“(i) NPL shall requisition the coal regularly from SECL as per 

 clause 4.5 ‘Scheduled Quantity’ of the FSA. 

 (ii)NPL will give preference to the coal supplied by SECL 

 over coal to be directly arranged by it from alternative 

 sources and will not put any restrictions on supply of coal 

 from SECL and accept the entire quantity of coal offered 

 for supply from SECL. 

(iii)NPL will not use the coal supply from the alternative 

sources unless warranted by the exigencies of short 

supply of coal by SECL in terms of the FSA, that too on 

‘Minimal Usage’ basis. 

.......................”  

v) NPL is misreading the above Orders as conferring an absolute 

right to NPL to procure the entire coal from alternative sources 

including declaration of availability solely on alternative coal and 

proceed with the PPA which is not the intent of the PPA. As per 

the case-2 bidding documents, fuel linkage was to be provided 

by PSPCL to the bidders which was done in the present case. 

Thereafter, due to the decision of the Cabinet Committee on 

Economic Affairs, the quantity of linked coal was slightly 

reduced. In the Order dated 19.02.2014, the Commission 
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recorded that NPL has sufficient coal under the linkage as 

under: 

“33.From the foregoings, it appears that NPL may not need to 
procure coal from alternative sources since (i) the FSA has 
been signed for 100% of ACQ and quantum & Grade of coal is 
the same as in LoA, (ii) the quantum of the supply of coal during 
the Build-up Period is the same as the ACQ and the supply is to 
start from readiness of the power plant for lighting up of the 
boiler(s), (iii) SECL has not confirmed any shortfall of coal 
supply during Build-up Period and (iv) NPL’s action to procure 
coal from alternative sources is based on apprehensions and is 
speculative in nature. 
....................” 

  To meet the anticipated shortfall, the procurement of coal 

from the alternative sources had been approved by the 

Commission on minimal usage basis. However the same does 

not entitle NPL to use alternate coal without using any coal 

received from SECL. Having not challenged the above Order, 

NPL is now making a claim contrary to the conditions laid down 

in the Order dated 19.02.2014 of the Commission.  

vi) NPL was not entitled to procure coal from alternative sources 

once the commissioning coal from SECL was exhausted and 

declare availability of the project solely on such coal. There was 

no discrepancy in the provisional state energy accounts as 

being alleged by NPL. In the letter dated 19.02.2014, NPL 

stated that coal from SECL is not available. However, NPL 

claims that from 01.03.2014, adequate coal from SECL was 

available to run Unit-1 (para 48 of the petition). 

vii) The submission of NPL that Schedule 7 of the PPA does not 

make any distinction between SECL coal and coal procured 

from alternative sources is not correct. The PPA and the 

competitive bidding documents do not envision procurement of 
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coal from alternate sources. As per the PPA, coal is to be 

procured only from SECL for operating the project. As such, 

availability of project can not be declared using coal procured 

from alternate sources only. Consequently, Schedule 7 of the 

PPA is not applicable on the same basis as for generation of 

electricity using coal procured from SECL. The PPA envisages 

declaration of availability of the project only on coal procured 

from the linked source and not on any other coal. Therefore, if 

no linked coal is arranged by NPL, the availability cannot be 

validly declared. The procurement of coal from alternative 

sources is for a limited purpose and subject to the conditions 

envisaged in the Orders dated 21.08.2013 and 19.02.2014. The 

availability declaration between 00:00 hours of 20.02.2014 to 

23:59 hours of 03.03.2014 cannot be considered as valid. No 

capacity charges are to be paid to NPL for the above period.  

viii) NPL is making out a case that the project remained under shut 

down due to the action of PSPCL, which is misleading and 

wrong. NPL was not entitled to declare availability of the project 

by using coal procured from alternative sources only. PSPCL 

had no liability to schedule the power if the availability was 

being fully declared on alternative/commercial coal, when linked 

coal supply from SECL had not even started after CoD of Unit-1 

of the project. 

ix) The blending of coal from alternative sources upto a maximum 

of 20% on annual basis has been allowed by PSPCL only as an 

exception and to tide over the temporary issues being faced by 

NPL in procurement of coal from SECL. 
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Findings 

Perusal of the submissions by both the parties reveal that the 

main issue involved is whether NPL could justifiably declare 

availability of the project exclusively on coal from alternative 

sources (domestic commercial coal) and that whether it is entitled 

to capacity charges on account of the same. NPL’s stand is that 

use of coal from alternative sources has been allowed vide 

Commission’s Order dated 19.02.2014 in petition no. 57 of 2013 

pursuant to Hon’ble APTEL’s Order dated 21.08.2013 in appeal 

no. 68 of 2013. NPL has submitted that since clause 1.2.3 of 

Schedule 7 of the PPA does not make any distinction between the 

coal from SECL and the coal procured from other sources, the 

declaration of availability of the project is in order. As per NPL, 

once the coal from SECL was exhausted, it was entitled to 

procure/use coal from alternative sources. NPL was constrained to 

use the coal from alternative sources to restart the boiler to bring it 

to steady state otherwise the boiler would have entered into cold 

phase.  

However, PSPCL has taken the stance that Hon’ble APTEL as 

well as the Commission allowed the use of coal from domestic 

sources in a restrained manner with certain stipulations for the use 

of coal from the alternative source. PSPCL submitted that the 

Commission allowed the use of coal from alternative sources on 

minimal usage basis to make up the shortfall during 

commencement of supply of coal from SECL to tide over the 

temporary issue faced by NPL with regard to supply of coal by 

SECL. PSPCL has further submitted that as per PPA, the 

availability of capacity from the project can not be declared using 

coal procured from alternative sources only. PSPCL contended 
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that the basis of filing the interim application before Hon’ble APTEL 

by NPL was its apprehension that adequate coal will not be 

available from SECL and to procure coal from alternative sources 

to the extent of shortfall in such supply. The contention of NPL that 

clause 1.2.3 of Schedule 7 of the PPA  does not make any 

distinction between coal supply from SECL and from alternative 

sources is wrong as the competitive bidding documents/PPA do 

not envisage the use of coal from alternative sources. As per the 

PPA, NPL was to sign the FSA with SECL for supply of full 

requirement of coal for the project.  

The Commission notes that Hon’ble APTEL allowed NPL to 

procure imported coal or coal from alternative domestic sources for 

the project to meet the expected shortfall in supply from linked 

sources (SECL) in order to operate the project as per terms & 

conditions of the PPA for a period of 12 months from the expected 

commencement of operation of first Unit of the project with certain 

conditions. Hon’ble APTEL further held that NPL will give 

preference to the coal supplied by CIL/subsidiaries of CIL over 

coal to be directly arranged by it from alternative sources and will 

not put any restrictions on supply of coal from the linked sources 

and accept entire quantity of coal offered for supply from the linked 

sources. Hon’ble APTEL also held that the above interim order is 

to enable NPL to take advance action for procurement of coal from 

alternative sources and this will not give any right to NPL to raise 

any charges over and above that admissible to it as per terms & 

conditions of the PPA. Hon’ble APTEL held that actual 

procurement of coal from the alternative sources will be subject to 

the terms & conditions imposed by the State Commission. 

Consequent upon the said Order of Hon’ble APTEL, the 
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Commission in its Order dated 19.02.2014 approved the 

competitive bidding process undertaken by NPL for procurement of 

coal from alternative sources to operate the power plant as per 

terms & conditions of the PPA for a period of 12 months from the 

CoD of Unit-1 of the project with certain terms & conditions. While 

reiterating the conditions imposed by Hon’ble APTEL, the 

Commission held that NPL shall requisition the ‘Scheduled 

Quantity’ of coal as per clause 4.5 of the FSA and that NPL will not 

use the coal supply from alternative sources unless warranted by 

the exigencies of short supply of coal by SECL in terms of FSA, 

that too on ‘Minimal Usage’ basis.  

The Commission notes that NPL declared availability of the 

project using, exclusively, coal procured from the alternative 

sources  for generation of power from Unit-1 of the project from 

20.02.2014 as an interim measure as the coal from the allocated 

source i.e. SECL was not available. The energy charges indicated 

to PSPCL for such generation were around ₹ 3.26 per kWh. 

PSPCL replied that there was no provision in the PPA to declare 

availability of the project using only the coal procured from 

alternative sources. Also, PSPCL informed that it could refuse to 

schedule such electricity and not to pay capacity charges for such 

generation by NPL. The Commission notes that NPL initially 

informed PSPCL that 0.2 million tonne of coal from SECL would be 

available at the project on 28.02.2014 against 45 days requirement 

of 0.36 million tonne and the energy charges after blending with 

alternative coal would be approximately ₹ 2.64 per kWh. However, 

as submitted by NPL, no coal from SECL was available at the 

project from 20.02.2014 to 03.03.2014.  
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The Commission notes that Hon’ble APTEL’s Order and 

consequential Commission’s Order allowed NPL to procure 

coal from alternative sources to meet with the shortfall in 

supply of coal from SECL for a period of 12 months from the 

CoD of Unit-1 and to use the same on ‘Minimal Usage’ basis. 

The intention behind the said Orders is amply clear, straight 

forward and unambiguous. There is no confusion in 

interpreting that the use of coal from alternative sources was 

intended to be allowed only to meet the shortfall in the supply 

of coal by SECL that too as an interim measure for a period of 

12 months from CoD of Unit-1 of the project which was, in 

fact, also the intent of NPL in the interim application filed by it 

before Hon’ble APTEL. The adverse impact of using entirely 

the coal received from domestic sources is clearly visible as 

the energy charges indicated by NPL were around ₹ 3.26 per 

kWh for such generation as against ₹ 2.64 per kWh using a 

blend of coal sourced from SECL and alternative sources. It 

can be safely inferred that the energy charges would be still 

lower when coal sourced only from SECL is used. There is no 

provision in the PPA for using coal from alternative sources. 

It was an exception allowed by Hon’ble APTEL, on the 

apprehensions expressed by NPL, to overcome the shortage 

in supply of coal by SECL purely on temporary basis for a 

period of 12 months from the CoD of Unit-1 and consequently 

by the Commission to procure coal from alternative sources, 

its use having been rightly restricted through various 

conditions. The significant difference between the energy 

charges as brought out above can not be allowed as a pass 
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through in terms of the PPA to burden the consumers of 

Punjab.  

Considering the above, the Commission holds that 

declaring availability of the project by NPL by exclusively 

using coal procured from alternative sources and claim 

capacity charges for the same is not justifiable and hence can 

not be allowed. Consequently, it is held that PSPCL is not 

liable to pay any capacity charges to NPL for the interregnum 

between 20.02.2014 to 03.03.2014 when the project capacity 

was declared available by NPL by exclusively using the coal 

procured from alternative sources. 

II.  Payment of coal washing expenses as part of energy charges 

Observations 

NPL’s submissions 

i) PSPCL has wrongly withheld amounts due towards the washery 

charges for washing the coal procured by NPL from SECL. In 

terms of the environment clearance granted on 03.10.2008, 

sulphur and ash contents in the coal to be used in the project 

could not exceed 0.5% and 34% respectively. The environment 

clearance and stipulations existed prior to the take-over of NPL 

by L&T Power. PSPCL was aware at the time of inviting the 

bids that environmental clearance accorded to the project 

permitted use of coal with ash content  34%. The coal 

proposed to be supplied by SECL was with ash content of 35-

40% i.e. more than the permitted limit. The coal was to be 

necessarily washed in order to bring the ash content within 

permissible limits.  

ii) As per Ministry of Environment & Forest (MoEF) gazette 

notification dated 19.09.1997, thermal power stations located 
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beyond 1000 kms from the pit head and thermal power stations 

located in urban areas are required to use beneficiated coal 

with ash content not exceeding 34%. In terms of Rule 3(8) of 

the Environment (Protection) Rules, 1986, (as amended on 

02.01.2014) also, there is a stipulation that a stand-alone 

generating station of more than 100 MW capacity cannot use 

coal having ash content of more than 34%.  

iii) In terms of FSA and PSPCL’s clarification dated 16.09.2009, 

SECL is supplying G11 grade coal having GCV of 4000 to 4300 

kCal/kg with ash content of more than 34%. Since the coal for 

the project with ash content of more than 34% is supplied from 

SECL mine located at a distance of more than 1000 kms, it is 

mandatory for NPL to arrange for washing of coal to reduce the 

ash content. All thermal power plants of PSPCL situated at a 

distance of more than 1000 kms are using washed coal and 

getting the cost reimbursed in the ARR and Tariff Petition filed 

before the Commission. Coal washing charges, therefore, are 

part of the cost of coal in terms of clause 1.2.3 of Schedule 7 of 

the PPA. 

iv) An expense of ₹7.17 crore has been incurred on coal washing 

till June 2014. During washing, the unwanted coal 

components/particles like ash, stones, metal etc. get washed 

away, thereby reducing the quantity of coal. In terms of clause 

5.0 (i)(iv) of the coal washing contract, the yield for cleaning the 

coal to guaranteed monthly weighted average ash content of 

31% (as received basis) is 80% and the cost of coal supplied by 

SECL needs to be adjusted accordingly. PSPCL was not 

adjusting the cost of coal supplied by SECL to the yield (80%) 

after washing, which is a mandatory requirement, thereby 
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resulting in financial loss of ₹15.5 crore to NPL on this account. 

To avoid the said loss, a suitable mechanism is required to be 

devised. As on 31.03.2015, NPL has incurred expenses of ₹43 

crore and ₹57 crore on account of washing charges and 

consequential loss of quantity. 

v) NPL is claiming actual cost of landed coal which includes 

washing charges. The clarification issued by PSPCL to the 

bidders provided that the successful bidder would be 

responsible for arranging washing of coal. If the intention of 

PSPCL was to make the successful bidder responsible for 

bearing washing charges, the same would have been expressly 

stated in the clarification issued by PSPCL and excluded from 

clause 1.2.3 of Schedule 7 of the PPA. 

vi) The activity of physical separation for reducing the ash content 

of the coal i.e manual stone/shale picking by labour, as 

mentioned in the MoEF notification dated 02.01.2014, reduces 

the ash content of coal by 1 to 2% and costs ₹ 40 per tonne. 

This process is not feasible for the run-of-mine (ROM) coal 

supplied by SECL which has ash content exceeding 40% and 

needs to be brought down to less than 34% for use in the 

project to satisfy the said MoEF notification. NPL undertook 

washing of coal costing ₹108 per tonne resulting in reduction of 

ash content by 8 to 10%.  

  No clarification was provided by PSPCL that the price of coal 

for the fuel cost shall be the cost of coal charged by the coal 

company. NPL based its claim for washing charges on the 

premise that clause 1.2.3 of Schedule 7 of the PPA provides for 

the weighted average cost of coal ‘most recently supplied to 

and at the project’. The cost of washing coal would thus get 
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absorbed in the weighted cost of the coal. NPL is entitled to 

payment of washing charges as it is getting coal washed before 

transportation to comply with the said MoEF notification. 

vii) NPL has premised its claim for washing charges on the ground 

that the format of the bill sent by NPL to the PSPCL for approval 

included, inter alia, charges for washing the coal as a 

component of the energy charge. The said billing format was 

approved by PSPCL on 10.10.2013.  

viii) PSPCL is not paying the said washing charges on the pretext 

that there is no specific provision dealing with washing charges 

in the PPA and it was known to all the bidders that coal would 

require washing for transportation to the project site and thus 

NPL is responsible to bear such charges.  As inferred from 

PSPCL’s submissions, if coal would have been washed by 

SECL/CIL in its washery before delivering it to NPL to comply 

with environmental norms, then the cost of washing by SECL 

would have been considered as part of the coal cost under the 

PPA. However, since NPL has undertaken washing of coal as 

CIL/SECL does not have washery facilities, the washing and 

associated charges are not reimbursed by PSPCL. The claim of 

washing and associated charges under the PPA cannot be 

made contingent on the identity of the entity which undertakes 

washing of the coal.  

ix) SECL vide letter dated 30.04.2015 informed NPL that it is 

installing a washery at Kusmunda OCP to facilitate 

implementation of Environment Protection Amendment Rules, 

2014 notified by MoEF Gazette notification dated 02.01.2014 

which stipulate supply and use of coal having ash content not 

exceeding 34% on quarterly average basis for power plants 
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falling under the said notification. NPL received another letter 

from SECL on 15.06.2015 stating that since coal produced at 

Korba field of SECL contains ash content more than 34%, 

SECL shall not be able to supply raw coal directly by rail to the 

project which is located at a distance more than 750 kms from 

the mine.  

PSPCL’s submissions  

i) PSPCL clearly specified the availability of coal linkage from 

SECL for the project at the time of bidding. It agreed to pay the 

cost of coal charged by SECL as fuel cost. PSPCL did not 

agree to make any payment for washing the coal to be supplied 

by SECL. It was the bidders’ obligation to factor in the cost of 

washing the coal that may be required to be undertaken for 

transportation of coal. In reply to a query, “....Is the coal to be 

supplied for the Project is washed coal or unwashed coal?” 

raised by one of the bidders during the pre-bid conference, 

PSPCL clarified “Successful bidder to arrange washing of Coal.” 

It was specifically made clear with reference to washing of coal 

that no cost in addition to the price payable to the coal company 

shall form part of the energy charges payable by PSPCL with 

regard to the fuel cost. The draft PPA which was circulated 

provided that the cost of coal payable by PSPCL would be as 

paid by the successful bidder to CIL/SECL. 

ii) NPL was fully aware of the bid invitation terms i.e. (a) PSPCL 

will not be required to pay the charges for washing of coal and 

(b) the statutory requirement in regard to the washing of coal 

before transportation. L&T Power submitted its bid based on the 

above and should, therefore, be deemed to have accepted the 
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condition that PSPCL will not be required to pay any additional 

charges for washing of coal. 

iii) NPL will have the advantage of using the washed coal with less 

ash content being beneficial to the project in terms of reducing 

operating and maintenance costs. In terms of the competitive 

bidding, NPL can retain such advantage accruing from washing 

of the coal and the use of washed coal. 

iv) As per the relevant provisions in the competitive bidding 

documents namely RfQ, RfP and PPA brought out in the reply, 

the only provision under which such a claim related to fuel and 

energy charges can be made is Article 12 - Change in Law. 

v) As per the terms of standard bid documents/bidding guidelines, 

fuel linkage was arranged by PSPCL before the submission of 

RfP bids. SECL, a subsidiary of CIL issued LoA dated 

11/18.12.2008 for a quantum of 5.55 million tonne per annum of 

F Grade coal in the name of NPL, the SPV established by 

PSEB (now PSPCL) to undertake pre-bidding activities and 

carry out the bidding process prior to being taken over by the 

successful bidder. 

vi) In terms of the standard bid documents/bidding guidelines 

issued by Ministry of Power, NPL was transferred to the 

successful bidder, L&T Power, through a tripartite SPA 

executed between PSPCL, NPL and L&T Power, whereby 

100% equity share holding of NPL was duly transferred to L&T 

Power. It was specifically agreed in clause 3.5 (c) that “all other 

rights and obligations of the company shall be of the selected 

bidder.” As such, any agreement by NPL is binding on the 

successful bidder which was the natural consequence under the 

entire scheme.  
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vii)The LoA was issued by SECL in the name of SPV i.e. NPL, the 

shareholding of the same stood transferred to L&T Power. 

Accordingly, signing of FSA was the obligation of NPL after its 

acquisition by L&T Power. The FSA also includes the 

agreement for transportation of fuel to the project. NPL was 

required to execute the FSA with SECL for the purchase of coal 

and consequently enter into the transportation agreement with 

the railways to ensure supply and transportation of coal to the 

project. 

viii)The requirement of washing of coal with ash content more than 

34% to be supplied by the coal company to the project located 

at a distance of 1000 kms and above from the mine was in 

existence at the time when the bidding process was undertaken 

by erstwhile PSEB (now PSPCL). The F Grade coal (wrongly 

mentioned as E or F Grade coal in submissions) from SECL to 

be transported to the project was required to be washed. L&T 

Power was fully aware of the above requirements. There is no 

change in law in regard to the requirement of washing of coal. 

The notification dated 02.01.2014 issued by MoEF is not the 

first occasion where the requirement of washed coal to be used 

has been imposed. L&T Power and other bidders proceeded on 

the basis that there would be a requirement to wash the coal. 

ix) The provisions of PPA are clear that the cost payable by 

PSPCL is only the cost of purchasing, transporting and 

unloading the coal. There is no provision for any other charges 

including washing of coal provided in the PPA. In reply to 

specific query during pre-bid meeting whether the coal to be 

supplied to the project is washed or unwashed, it was clarified 

that the arrangement of washing of coal was required to be 
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done by the successful bidder. The project has been awarded 

to NPL pursuant to competitive bidding process and the risks & 

rewards attached to the project are that of NPL unless 

specifically taken over by PSPCL.  

x) NPL is mixing up the issue of environmental clearance dated 

03.10.2008 given for the project and operation of the project 

after complying with the notification dated 19.09.1997. The said 

notification is to be additionally complied with independent of 

environmental clearance dated 03.10.2008 by MoEF. NPL is 

wrongly alleging that the requirement of washing the coal is an 

event subsequent to the cut-off date specified in the bidding 

documents, namely 7 days before the bid deadline i.e. as on 

02.10.2009 (wrongly mentioned as 16.06.2008 in the 

submissions). 

xi) PSPCL did not assure the bidders that coal with ash content of 

less than 34% would be available from the coal mines. PSPCL 

was required to provide only the coal linkage. The arrangement 

for the fuel including the grade of coal was entirely between 

NPL and the coal company. The LoA issued by the coal 

company for supplying F Grade coal (wrongly mentioned as E/F 

Grade coal in the submissions) was clearly to the effect that the 

ash content in the coal would be more than 34%. 

xii)There is no breach on the part of PSPCL in not making the coal 

available of the requisite grade. The requirement of washing the 

coal was pre-existing and ought to have been factored in the 

bidding process itself. No extra claim on account of the same 

can be allowed at this stage. The Order dated 03.10.2012 

passed by the Commission in petition no. 18 of 2012 does not 
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in any manner deal with any additional cost to be paid for 

washing of coal. 

xiii) The obligation of washing the coal was on NPL even at the time 

of the bidding process. The coal washing expenses are not 

included in clause 1.2.3 of Schedule 7 of the PPA. The same 

was also specifically clarified during the bidding process and the 

risks attached thereto were not taken by PSPCL. It was the 

obligation of NPL to factor the cost of washing of coal that may 

be required for transportation of coal from the mines to the 

project.  NPL’s claim of ₹ 43 crore as coal washing charges can 

not be allowed. Also, consequently the related claim of alleged 

loss of coal on account of washing is not allowable. 

xiv)The coal for NPL project was to be sourced from SECL and the 

project being more than 1000 kms away, there was a statutory 

requirement to wash the coal for transportation even at the time 

of the bid i.e. cut-off date.  Accordingly, there was no change in 

law after the cut-off date. Also, as admitted by NPL, the claim is 

also not covered under force majeure. Therefore, there is no 

case for any tariff adjustment in energy charges in respect of 

washing of coal. 

xv)There is no merit in the submissions of NPL that if SECL/ CIL 

had been washing the coal instead of some other coal washing 

agency, the cost of washing would be included in coal cost 

payable by PSPCL. The tariff for PSPCL’s generating stations is 

determined on a cost plus basis under section 62 of the Act 

whereas the PPA for the project with NPL is through 

competitive bidding process under section 63 of the Act. The 

same yardstick cannot be applied to it. NPL is not entitled to 
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any costs or expenses apart from what is specifically provided 

for in the PPA. 

xvi)In response to NPL’s additional affidavit submitting that SECL 

has refused to supply coal to the project due to ash content 

being more than 34% and the project located more than 750 

kms from the mine, PSPCL’s submitted that its response is the 

same as submitted by it earlier in its replies/submissions to the 

petition and IA filed by NPL. 

Findings 

 NPL submitted that PSPCL was aware at the time of biding that 

(i) environmental clearance dated 03.10.2008 granted to the 

project stipulated that sulphur and ash content in the coal to be 

used for the project could not exceed 0.5% and 34% respectively 

(ii) the coal to be supplied by SECL would have ash content of 35-

40% and would need washing. NPL further submitted that in terms 

of MoEF notifications dated 19.09.1997 as well as 02.01.2014, the 

project could not use coal with ash content more than 34%. NPL 

submitted that on a pre-bid query by the bidders, PSPCL clarified 

that the successful bidder would be responsible for arranging 

washing of coal and if the intention of PSPCL was not to pay for 

washing the coal, it would have said so in clear terms. PSPCL did 

not clarify that the cost of coal would be the cost paid to the coal 

company. NPL submitted that it premised its claim considering that 

clause 1.2.3 of Schedule 7 of the PPA provides for payment of the 

weighted average cost of coal most recently supplied to and at the 

project whereby the washing of coal would get absorbed. NPL 

submitted that it could not resort to manual activity of physical 

separation to reduce the ash content of coal, which is 35-40% for F 

Grade coal to be supplied by SECL and required to be brought 
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down to less than 34%, as the same would have reduced the ash 

content by 1 to 2% only whereas with washing, the ash content in 

the coal gets reduced by 8 to 10%. NPL also submitted that 

PSPCL approved the format of the bill for payment of cost of coal 

which included washing charges. NPL contended that as per 

PSPCL, payment of washing charges is contingent upon the 

identity of the entity undertaking the washing, i.e. payable if carried 

out by SECL/CIL, otherwise not. All thermal power plants of 

PSPCL situated at a distance of more than 1000 kms are using 

washed coal and getting the cost reimbursed in the ARR and Tariff 

Petition filed before the Commission. In addition to above, NPL 

has submitted that besides the washing charges, PSPCL is 

refusing to compensate NPL for the loss of quantity due to 

washing of coal. SECL intimated NPL that it is setting up a 

washery to facilitate compliance of MoEF notification dated 

02.01.2014 and further informed its refusal to supply coal from its 

Korba mine directly by rail to the project as the ash content of coal 

is more than 34% and the project is located at a distance of more 

than 750 kms.  

In response, PSPCL submitted that the LoA for supply of 5.55 

million tonne per annum of F grade coal for the project was issued 

by SECL on 11/18.12.2008. The erstwhile PSEB, which 

incorporated NPL as SPV for completing pre-bid activities and 

bidding process, to be taken over by the successful bidder as per 

the scheme of standard bid documents, vide letter dated 

16.09.2009 had clarified to the bidders that SECL would supply F 

grade coal with ash content of 35 to 40%, besides intimating a few 

other parameters. PSPCL has contended that, as such, it was 

clear to L&T Power at the time of bidding on 09.10.2009 that the 
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coal to be supplied by SECL for the project would have ash 

content more than 34%. PSPCL submitted that in reply to a query, 

“....Is the coal to be supplied for the Project is washed coal or 

unwashed coal?” raised by one of the bidders during the pre-bid 

conference, PSPCL had clarified “Successful bidder to arrange 

washing of Coal.” It did not agree to pay for washing the coal and it 

was the obligation of the bidders to include the same in their bids. 

PSPCL submitted that it was specifically made clear with reference 

to washing of coal that no additional cost other than the price 

payable to the coal company shall form part of the energy charges 

payable by it with regard to the fuel cost. The draft PPA circulated 

with the bidding documents provided that the cost of coal payable 

by PSPCL would be as paid by the successful bidder to CIL/SECL. 

PSPCL submitted that NPL was aware of the bid invitation terms 

with regard to the statutory requirement for washing of coal as also 

that PSPCL would not pay for washing of coal and submitted its 

bid accordingly. PSPCL submitted that NPL can retain the 

advantage of washing the coal, the same being beneficial to the 

project in terms of reduced operation & maintenance costs. 

PSPCL has contended that there is no change in law as on the 

cut-off date as the notification dated 19.09.1997 requiring washing 

of coal already existed. Also, as admitted by NPL, the claim does 

not fall under force majeure as well. PSPCL submitted that L&T 

Power, as the successful bidder, took over NPL and as per clause 

3.5(c) of the tripartite agreement between PSPCL, NPL and L&T 

Power, it was specifically agreed that all rights and obligations of 

NPL shall be of L&T Power. The signing of FSA etc. was the 

obligation of NPL under which a fuel transportation agreement was 

also required to be signed by NPL with the railways to ensure 
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transportation of coal to the project. PSPCL contended that as per 

clause 1.2.3 of Schedule 7 of the PPA, it has to pay the cost of 

purchasing, transporting and unloading of coal at the project and 

there is no provision in the PPA providing for payment of any other 

expense, including washing of coal or on account of alleged loss of 

quantity of coal due to washing. PSPCL argued that the project 

has been allotted to NPL through competitive bidding process and 

the risks & awards attached to it are that of NPL, unless 

specifically taken over by it. PSPCL submitted that tariff for the 

project has been determined under section 63 of the Act as a 

competitively bid project and not on cost plus basis under section 

62 of the Act as in case of PSPCL’s project and as such NPL is not 

entitled to any expense other than specifically provided for in the 

PPA. In response to NPL’s submissions that SECL has refused to 

supply coal to the project vide letter dated 15.06.2015 due to ash 

content in excess of 34% and project located at more than 750 

kms from the mine, PSPCL submitted that its position remains the 

same as submitted earlier in its replies/submissions to the petition 

and IA filed by NPL. 

The Commission notes that a bare reading of the MoEF 

notifications dated 19.09.1997 and 02.01.2014 reveals that as 

per these notifications, coal based thermal plants of capacity 

100 MW or above and located beyond 1000 kms from the pit-

head are mandated to be supplied with and use raw or 

blended or beneficiated coal with ash content not exceeding 

34% on quarterly average basis. Rightly so, such a condition 

that ash content in the coal to be used in the project shall not 

exceed 34% was stipulated in the environmental clearance 

accorded to the project. The notification dated 19.09.1997 
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existed prior to bidding deadline i.e 09.10.2009 (wrongly 

mentioned as 23.06.2008 in PSPCL’s submissions) with cut-

off date 02.10.2009 (wrongly mentioned as 16.06.2008 in 

PSPCL’s submissions). The amendment dated 02.01.2014 

includes use of raw or blended coal in addition to beneficiated 

coal and further specifies the requirement that ash content 

not exceeding 34% is to be complied with, on quarterly 

average basis. As per the information available with the 

Commission, NPL’s project has been commissioned in 

February 2014 and is thus covered under both these 

notifications.  

The Commission is of the view that washing of coal for the 

purpose of transporting the same to the project is not 

mandatory in terms of these notifications. The requirement of 

these notifications is with regard to restriction on the ‘supply’ 

and ‘use’ of coal with ash content exceeding 34% on a 

quarterly average basis which may be achieved through 

blending of coal or beneficiation of coal through physical 

separation or washing process. The Commission is of the 

view that since these notifications forbid ‘supply’ of coal (by 

the coal company) and ‘use’ of coal (by the generating 

company) of ash content not exceeding 34% on quarterly 

average basis for projects located beyond 1000 kms from the 

pithead, it is for SECL (supplier of coal) and NPL (user of coal) 

to sort out the issue amongst themselves. Furthermore, as 

the requirement of using the coal with ash content not 

exceeding 34% is on quarterly average basis, the entire 

quantity of coal may not be required to be washed and 

secondly as per the notification this requirement can also be 
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met with through physical separation or blending. By washing 

the entire quantity of coal supplied by the coal company 

before transportation to project, NPL is saving on the 

transportation cost of the coal and receiving coal with 

improved GCV to its benefit in the shape of reduced operation 

& maintenance costs.  

As brought out above, the obligation of supplying coal with 

ash content not exceeding 34% on quarterly average basis to 

the project is on the coal company. This is further 

corroborated by the fact that SECL vide letter dated 

30.04.2015 informed NPL that SECL is setting up a washery to 

comply with MoEF’s notification dated 02.01.2014 which 

stipulates supply and use of coal having ash content not 

exceeding 34% on quarterly average basis for projects falling 

under MoEF stipulations. Further, SECL vide letter dated 

15.06.2015 informed NPL that since most of the coal produced 

at Korba field contains ash content more than 34 % and the 

project being located more than 750 kms away from the mine, 

it shall not be able to supply coal directly by rail to the 

project. In view of the above, the Commission is of the 

considered view that NPL needs to take up the matter in the 

right earnest with SECL and lodge its claim for washing 

charges. 

NPL has in para 12 of its additional affidavit dated 

05.01.2016, in respect of the above notification, submitted that 

it is incurring charges for washing of coal in order to comply 

with the said mandatory requirements imposed by a ‘change 

in law’ in terms of the PPA. The Commission notes that in the 

earlier submissions by NPL, surprisingly, its consistent stand 
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has been that it is not seeking any relief under force majeure 

and/or change in law provisions of the PPA and that its claims 

are under clause 1.2.3 of Schedule 7 of the PPA. The 

Commission is of the considered view that there is no 

‘change in law’ with regard to the claim for washing charges. 

PSPCL has rightly submitted that the stipulations of MoEF 

notification dated 19.09.1997 forbidding use of coal with ash 

content exceeding 34% by projects located beyond 1000 kms 

from the mine, were  in existence on the cut-off date i.e 

02.10.2009 and thus there is no ‘change in law’. 

With regard to NPL’s contention that the reply of PSPCL 

during pre-bid conference that ‘Successful bidder to arrange 

washing of Coal’ to the query of the bidders ‘..... is the coal to 

be supplied for the Project is washed coal or unwashed coal?’ 

was not clear to the extent that PSPCL did not specifically 

deny that washing charges will not be paid by it, the 

Commission is of the considered view that the reply is 

sufficiently clear to convey that the washing of coal as well as 

its payment will be to the bidders’ account. The allocation of 

coal being of F grade with ash content of 35-40% having been 

informed to the bidders prior to bidding, PSPCL bears no 

responsibility to get the coal washed at its cost. Moreover, 

PSPCL did not specifically agree to bear the cost of washing. 

Considering that the obligation for supply of coal with ash 

content less than 34% for projects located beyond 1000 kms 

from the pithead on quarterly average basis is that of the coal 

company or its use by the generating company, the 

aforementioned reply of PSPCL to the query is fairly 

unambiguous. The Commission is absolutely clear that 
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bidders had sufficient knowledge about the quality of coal 

allocated for the project to enable them to factor in various 

costs associated with it including the washing charges in 

their bids.  

Further, with regard to NPL’s contention that all thermal 

power plants of PSPCL are using washed coal and getting the 

cost reimbursed through the ARR & Tariff Petition filed before 

the Commission, the Commission finds it untenable to extend 

the logic to the present petition which is with regard to 

alleged dispute between the generating company and the 

distribution licensee as to whether or not the cost of washing 

of coal is payable in terms of the PPA signed under section 63 

of the Act after completion of the competitive bidding 

process. The Commission is not mandated to allow any 

expense on cost plus basis which has not been provided for 

specifically in the PPA signed for the project allotted through 

competitive bidding process under section 63 of the Act. The 

Commission holds the view that the relevant clause 1.2.3 of 

Schedule 7 of the PPA can not be interpreted to include 

charges for washing of coal. The Commission is of the view 

that allowing washing charges to be paid to NPL by PSPCL, at 

this stage, would be unfair to other bidders who participated 

in the bidding and tantamount to vitiating the competitive 

bidding process. 

 In view of the above, the claims of NPL in respect of the 

charges for washing of coal and associated loss of quantity 

due to washing, are not allowed by the Commission. 
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III.  Payment of road/surface transportation charges 

Observations 

NPL’s submissions  

i) NPL was required to construct a railway siding at Sarai Banjara 

station for transportation of coal from the mine to the project as 

envisaged under the PPA. The land for the railway siding was 

acquired by the Government of Punjab on behalf of NPL. A few 

land owners challenged the acquisition process and as a result, 

a portion of the land (13.26 Acres) is under litigation in the 

Hon’ble High court of Punjab and Haryana. Acquisition of land 

at village Jeonpura also got delayed due to process of division 

of land (approx. 20.26 Acres) by the revenue department.  

ii) NPL was granted in-principle approval by Northern Railway for 

connectivity with the Sarai Banjara station based on the 

feasibility report submitted by RITES in 2008 vide letter dated 

05.11.2008. In the said report, RITES had not considered the 

involvement of the DFCCIL at the Sarai Banjara station as 

location had not been finalized by DFCCIL, although DFCCIL 

did find mention in the RITES report. 

 On NPL’s request, keeping DFCCIL into consideration, 

RITES again carried out a feasibility study in 2011. Due to the 

involvement of DFCCIL, quantum of work at Sarai Banjara 

station increased than that mentioned in the 2008 RITES  

report. The railways suggested additional infrastructure to be 

built at the Sarai Banjara station thereby increasing the scope of 

work to be undertaken.  

 Initially, in the DPR and ESP approved by Northern Railway 

on 19.09.2011 and 11.03.2012 respectively, DFCCIL was not 
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considered. Later on Northern Railway directed that the 

concerns of DFCCIL ought to be catered to in the ESP. NPL 

was constrained to undertake the revision process of DPR and 

ESP. The revised DPR and ESP were approved by Northern 

Railway in consultation with DFCCIL on 15.05.2012 and 

30.11.2012. A period of 8 months (approx.) elapsed in obtaining 

approval of the ESP. As per approved ESP, NPL could use 

railway land at Sarai Banjara station for development of 

infrastructure for connectivity purpose. Accordingly, NPL 

applied for licensing of the railway land, which was approved on 

01.11.2013 after a period of almost 11 months. After the 

licensing of land was approved, NPL requested Northern 

Railway to provide permission to start the construction work at 

Sarai Banjara station. The said permission was granted by 

Northern Railway on 28.02.2014.  

iii) The following approvals were still required (at the time of filing 

the petition) from Northern Railway:  

a) Cross-over permission for movement of coal rakes from UP 
line to DN line 

b) Revision of ESP and Signal Interlocking Plan (SIP) 

c) Non interlocking approval and CRS approval 

d) Commissioning of entire track till in-plant yard 

e) Siding agreement between Northern Railway and NPL 

f) Issuance of siding code (FOIS number) by Northern Railway   

iv) Despite repeated requests to Northern Railway for permitting it 

to use emergency cross over for interim period till the 

construction of Sarai Banjara station was completed, the 

permission was not granted.  
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 NPL again requested railways on 11.02.2013, to grant 

permission for movement of coal rakes after completion of 

works under phase-1 at the Sarai Banjara station owing to delay 

in construction of bridge no. 9. NPL also requested railways to 

grant permission for use of the DN lead line as an interim 

arrangement since coal could not be transported to the project 

due to delay in construction of the bridge, pending litigation in 

acquisition of land as the same would delay the commissioning 

trials of the project from July, 2013.  

v) NPL informed PSPCL that the completion of the lead line for the 

railway siding would be further delayed. NPL also informed 

PSPCL that it was possible to unload certain quantity of coal for 

commissioning purposes at Mandi Gobindgarh / Chandigarh 

and there from could be transported to the project by road. NPL 

sought advice from PSPCL in this regard in order to ensure that 

the project schedule did not get affected.  

  PSPCL informed NPL that its rights and obligations were 

solely based on the provisions of the PPA and that all issues 

pertaining to land acquisition, obtaining approvals for 

commissioning of the project and other risks and costs lied with 

NPL.  

  On a query from Northern Railway, NPL replied on 

30.04.2014 that during the temporary phase of surface 

connectivity, movement of 3 to 4 rakes per day would be 

required and also confirmed that NPL was willing to entrust 

entire work in the railway area to the railways on deposit basis. 

vi) NPL apprised PSPCL of the status of railway siding and also 

informed that matter has been taken up with Govt. of India 

through the good offices of Hon’ble Chief Minister of Punjab. It 
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requested PSPCL to take up the issue of cross-over permission 

with the railways to enable the rake movement to site by 

August, 2013. NPL was apprehensive of getting timely 

permission from the railways for construction of the surface 

crossing and also delay in land acquisition. It requested PSPCL 

to allow re-routing of coal via Mandi Gobindgarh /Chandigarh 

until the railway siding for the project was made operational. 

PSPCL reiterated that its obligations were restricted to the 

provisions of the PPA.  

vii) NPL informed railways about its readiness to start work on the 

Sarai Banjara station and deposit the estimated charges and 

that it was awaiting requisite permissions/instructions from 

railways. NPL requested the railways to take up work from 

chainage (1385-3500) on deposit work basis. NPL further 

informed railways that it had completed the work along the DN 

line though the construction of UP Line was further delayed due 

to litigation and requested permission to use emergency cross-

over for the interim period till construction of Sarai Banjara 

station was completed in order to achieve CoD of the project as 

per the PPA in the absence of regular supply of coal through 

railway siding. 

viii) The aforesaid situation is covered under ‘change in law’ 

provision as envisaged under Article 13.1.1 of the PPA and the 

same has been recognized by Hon’ble APTEL in its judgment 

dated 23.04.2014 as a change in law event which entitled NPL 

to claim increase in project cost from PSPCL.  

 The delay in construction of the railway siding was not due to 

any default on the part of NPL but a ‘change in law’ event which 

was beyond the control of NPL. NPL was forced to transport 
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coal from Mandi Gobindgarh/Chandigarh to the project by 

trucks, as an interim measure, till the land for railway 

infrastructure is available or surface cross-over permission 

granted by the railways. It is wrong on the part of PSPCL to 

allege that NPL declared CoD of the project without completing 

all activities for coal transportation. 

ix) Transportation of coal from the mine to the project involves 

surface transportation charges for transporting the coal from the 

colliery to washery and thereafter to railway siding at mine end, 

charges for loading of coal on to railway rakes at the railway 

siding near the washery and cost of road transportation of coal 

from Mandi Gobindgarh/ Chandigarh station to the project.  

 NPL is forced to use an alternate method for transportation 

of coal for reasons beyond its control, the cost of surface 

transportation ought to be included in the weighted average 

cost of coal for calculation of energy charges in terms of clause 

1.2.3 of Schedule 7 of PPA. Though this additional cost of 

surface transportation has been claimed by NPL as part of 

energy charges but PSPCL has refused to make such 

payments stating that the cost of transportation of the coal by 

road is not in accordance with the PPA. NPL incurred an 

expenditure ₹ 6.17 crore on surface transportation and loading 

of coal at mine end till June, 2014 and ₹ 29.7 crore for road 

transportation of coal from Mandi Gobindgarh/Chandigarh 

station to the project.  

 The aforementioned transportation expenses/costs incurred 

by NPL, which are temporary in nature, are payable in terms of 

the PPA as well as due to reasons beyond the control of NPL. 

NPL reasoned that these expenses for road transportation are 
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justified and reasonable in the circumstances of the present 

case. 

x) The delay in construction of the railway siding at Sarai Banjara 

station is due to litigation in land acquisition carried out by Govt. 

of Punjab. The required land of 19.26 acres for building the 

railway siding is still under litigation before Hon’ble High Court 

of Punjab and Haryana and NPL has not been given 

possession. Permission to start work at Sarai Banjara station 

was granted to NPL on 28.02.2014, while many 

approvals/consents/ permissions duly applied for by NPL have 

been delayed and awaited from the Northern Railway. 

xi) In response to the query of the Commission regarding 

commitment relating to transportation coal from the coal mine to 

the power plant under taken by railways, it is submitted that 

NPL had received sufficient assurance by the Ministry of 

Railways that it would not have any problem in transportation of 

coal from SECL/Korba fields to the project during a meeting 

held on 31.05.2007 between officials of the Ministry of 

Railways, Central Electricity Authority (CEA), PSEB etc. Clause 

1.4 (B) (3) of the RfP dated 09.06.2009 also stated that the 

railways had given an assurance for transportation of coal from 

SECL.  

  In response to another query of the Commission with regard 

to comments on the provisions in the Fuel Transportation 

Agreement (FTA) signed between NPL and railways, it is 

submitted that there is no subsisting FTA between railways and 

NPL as railways abstained from entering into FTA with power 

project developers. NPL entered into a Tripartite Agreement 

dated 25.10.2013 with South East Central Railway (SECR) and 
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Punjab National Bank putting in place a payment mechanism 

and procedure for payment of freight charges to SECR.  

xii) In the interim application dated 09.07.2015, NPL submitted that 

it is constrained to use road transportation since the railway 

siding at Sarai Banjara station could not be built due to delay in 

land acquisition and in grant of approvals/permissions by 

railways. PSPCL is wrong in alleging that NPL is responsible to 

acquire land for the purpose. As per the RfP, the State 

Government is required to facilitate the acquisition of land for 

the railway siding.  

Letter dated 07.11.2008 of the Government of Punjab provided 

that the acquisition of land required for the railway siding will be 

done by the State Government at the expense of NPL. 

xiii)NPL in its affidavit dated 10.09.2015 submitted that PSPCL is 

not paying road transportation charges for supply of coal 

despite the fact that such charges are not being incurred due to 

any action/omission on the part of NPL. NPL is ready and 

willing to undertake the construction of the railway siding at 

Sarai Banjara station and transport the coal using railway 

infrastructure. The construction of the railway siding at Sarai 

Banjara station has been delayed due to delay in land 

acquisition and in grant of approvals/permissions by the 

railways and NPL cannot be penalised on this account. NPL 

acted prudently to avoid delay in commissioning of the project 

by resorting to transportation of coal by road in the best interest 

of the State to meet the power demand. 

PSPCL’s submissions 

i) As per schedule 7 of the PPA, PSPCL has to pay the cost of 

coal in ₹/kg for coal procured from SECL and cost of 
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transportation of coal to the project by Indian Railways i.e. 

freight. In addition, cost of unloading of coal at the project is 

payable, which in the instant case, stands included in the capital 

cost of the project as the cost of wagon tipplers, through which 

the coal is unloaded at the project. 

ii) NPL was required to construct railway siding at Sarai Banjara 

station for coal transportation from the mine to the project. NPL 

declared CoD of the project without completing all the activities 

for coal transportation which included completion of the railway 

siding at the project end. As per the PPA, only the railway 

freight from SECL coal mines to the project is payable. No other 

charges are required to be paid. 

iii) As per the competitive bidding documents, the responsibility of 

construction of railway siding for coal transportation including 

land acquisition rested with NPL and no claim can be made for 

any delay in land acquisition. This is neither a force majeure nor 

a change in law as per the PPA. NPL’s submissions regarding 

delay in grant of approval by Northern Railway have no bearing 

with the additional claim for energy charges made by NPL. 

iv) NPL was specifically informed that PSPCL had no obligation 

under the PPA for re-routing of coal transportation to be done 

by Northern Railway. Even then, in the interest of the project, 

Chief Minister of Punjab communicated with the Union Minister 

for Railways calling for personal intervention in the matter. 

v) The events cited by NPL do not constitute change in law as per 

the PPA. The reliance sought to be placed on the judgment 

dated 23.04.2014 of Hon’ble APTEL holding that the change in 

scope of railway siding is a change in law has nothing to do with 

the claim made by NPL with regard to surface transportation 
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charges, loading charges and cost of road transportation from 

Mandi Gobindgarh station to the project.  

  NPL is contending that the above charges were incurred as a 

consequence of delay in construction of railway siding. The 

change in law ruled by Hon’ble APTEL only entitles NPL for an 

increase in the project cost. It does not give any general liberty 

to NPL to claim increase in energy charges as is being done. 

This argument is misleading and cannot be accepted. NPL is 

trying to quote the judgement of Hon’ble APTEL dated 

23.04.2014 in the wrong context.  

  The claim for additional energy charges on account of 

surface transportation, loading and unloading needs to be 

considered strictly as per clause 1.2.3 of Schedule 7 of the PPA 

read with the Order dated 19.02.2014 of the Commission. The 

quantification of these claims has no meaning since these are 

not payable as per the PPA.  

vi) The need for transporting the coal by road arose only on 

account of defaults by NPL in not completing the project 

activities in time. NPL is now seeking to contend that the delay 

in the construction was on account of force majeure reasons, 

which apart from being wrong is not an issue before the 

Commission in the present proceedings. There is no provision 

in the PPA for payment of road transportation charges for 

transporting coal from the mine to the project. The PPA 

provides for payment of transportation charges for transporting 

the coal through the railways only. 

vii) NPL’s plea of shortage of rakes with the railways has no 

relevance to the issue at hand. It is not that the coal is 

transported from the mine through road or the other means of 
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transportation. The coal for the project is being transported 

through the Indian Railways network till the nearest railway 

station feasible.  

viii)As per the bidding documents including the PPA, the 

generating station was envisaged & established with coal 

transportation by railways and the siding facility to be developed 

by NPL. There can be no other means of transportation for 

which the charges are required to be reimbursed by PSPCL to 

NPL. It was a commercial decision taken by NPL to transport 

coal from Mandi Gobindgarh/Chandigarh station to the project 

by road. PSPCL did not agree to the same and informed NPL 

that the payment of transportation of coal shall be in terms of 

the PPA.  As such, the amount of ₹128 crore (upto March, 

2015) claimed by NPL on account of road transportation of coal 

from Mandi Gobindgarh/Chandigarh railway station to the 

project is misconceived, not maintainable and liable to be 

rejected. Also, NPL specifically clarified that it is not claiming 

any relief under Article 12 and/or Article 13 of the PPA 

pertaining to Force Majeure and Change in Law respectively.  

  The issue of land acquisition between NPL and the State 

Government does not alter the terms of the PPA. Merely 

expressing willingness to construct the railway siding at Sarai 

Banjara station or bringing out delays in resolving various 

issues/obtaining approvals etc. involved in the process cannot 

be pressed upon by NPL as reasons to make additional claims 

on PSPCL. NPL has opted to commission the project without 

completion of the railway siding. Under the circumstances, it is 

not open to NPL to claim additional charges for transportation of 

coal other than railway transportation.  
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Findings 

 NPL submitted that its claim includes charges for transportation 

of coal from the mine to the project which involves surface 

transportation charges for transporting the coal from the colliery to 

washery and thereafter to railway siding at mine end, charges for 

loading of coal on to railway rakes at the railway siding near the 

washery and cost of road transportation of coal from Mandi 

Gobindgarh/Chandigarh station to the project.  

NPL further submitted that it was required to construct a railway 

siding at Sarai Banjara station as envisaged under the PPA for 

transportation of coal from the mine to the project. The land for the 

same was acquired by Govt. of Punjab on behalf of NPL. A portion 

of land is under litigation. Also, acquisition of some land got 

delayed due to process of division of land by the revenue 

department. NPL further submitted that the originally in-principle 

approval for the railway connectivity for the project was granted by 

the Northern Railway on the basis of feasibility report submitted by 

RITES in 2008, wherein the involvement of DFCCIL was not 

considered. However, on NPL’s request, RITES again carried out 

the feasibility study in 2011 considering DFCCIL. The railways 

suggested additional infrastructure to be built at Sarai Banjara 

station thereby increasing the scope of work to be undertaken. 

Earlier, the DPR and ESP for the railway siding had been 

approved by the railways in September, 2011 and March, 2012 

respectively without considering DFCCIL. Later on, as per NPL, 

Northern Railway directed NPL to include the same in the ESP. 

The revised DPR and ESP were approved by Northern Railway in 

May, 2012 and November, 2012 respectively. As per ESP, NPL 

could use railway land for development of infrastructure at Sarai 
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Banjara station. NPL submitted that it applied for licensing of the 

railway land which was approved in November, 2013 and 

thereafter permission to start construction work at Sarai Banjara 

station was applied by NPL, which was granted by the railways in 

February 2014, though a few approvals were still required from 

railways (at the time of filing of the petition).  

  NPL submitted that it requested railways on 11.02.2013 to grant 

permission for use of DN lead line as an interim arrangement due 

to delay in construction of bridge no.9, to avoid delay in the 

commissioning trials of the project due to start from July, 2013. It 

had also requested railways to grant permission to use emergency 

cross-over till the completion of Sarai Banjara station. 

NPL submitted that apprehending delay in completion of 

surface crossing and land acquisition, it intimated PSPCL that it 

was possible to unload certain quantity of coal for commissioning 

purposes at Mandi Gobindgarh/Chandigarh and transport the 

same to the project by road and also requested PSPCL to take up 

the issue of cross-over permission with railways. PSPCL intimated 

that all issues pertaining to land acquisition, obtaining approvals 

for commissioning of the project and other risks & costs lie with 

NPL and its obligations were restricted to the provisions of the 

PPA. NPL informed PSPCL that the matter has been taken up with 

Government of India through the Chief Minister, Punjab. NPL 

further submitted that the aforesaid situation is beyond the control 

of NPL and is covered under Article 13.1.1 of the PPA i.e. change 

in law and the same has been recognised as change in law by 

Hon’ble APTEL in its judgment dated 23.04.2014. NPL submitted 

that  PSPCL has wrongly alleged that NPL declared CoD of the 

project without completing all activities for coal transportation as 
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NPL is forced to transport coal by road as an interim measure till 

the land for railway infrastructure is available or surface cross-over 

permission is granted by railways. NPL submitted that the cost of 

surface transportation is to be included in the weighted average 

cost of coal for calculation of energy charges in terms of clause 

1.2.3 of Schedule 7 of the PPA but PSPCL has refused to make 

such payments stating that it is not in accordance with the PPA.  

 NPL, in response to a query by the Commission, submitted that 

during a meeting held in May, 2007 with officials of Ministry of 

Railways, CEA, PSEB etc., it was assured by the Ministry of 

Railways that NPL would not have any problem in transporting 

coal from SECL/Korba fields to the project. In response to another 

query by the Commission with respect to signing of FTA between 

NPL and railways, NPL submitted that railways are not entering 

into FTA with power project developers. NPL entered into a 

Tripartite Agreement in October, 2013 with South East Central 

Railway and Punjab National Bank putting in place a payment 

mechanism and procedure for payment of freight charges. 

  In reply, PSPCL submitted that as per clause 1.2.3 of Schedule 

7 of the PPA, it is liable to pay the cost of coal procured from 

SECL, the freight charged by railways for transportation of coal 

from the SECL mine to the project and unloading charges at the 

project, which in this case stands included in the capital cost of the 

project as the cost of wagon tipplers etc. through which the coal is 

unloaded at the project. PSPCL submitted that NPL was required 

to construct railway siding at Sarai Banjara station to facilitate 

transportation of coal from the mine to the project, but it declared 

CoD of the project without completion of the said railway siding. 

The responsibility to complete the railway siding including land 
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acquisition rested with NPL as per the competitive bidding 

documents and no claim with regard to any delay in completing the 

same can be made out against PSPCL. This is neither a case of 

force majeure nor change in law in terms of the PPA and NPL’s 

submissions with regard to delay in grant of approvals by Northern 

Railway have no bearing to claim any additional charges. PSPCL 

submitted that the reliance placed by NPL on the judgment of 

Hon’ble APTEL dated 23.04.2014 holding that change in scope of 

work of railway siding is covered under change in law provision is 

misleading and has no connection with the claim of NPL for 

payment of surface transportation charges at mine end, loading 

charges and cost of road transportation from Mandi Gobindgarh to 

the project. The change in law ruled by Hon’ble APTEL pertains 

only to the increase in project cost due to additional infrastructure 

works and has no relation with the claim of NPL with regard to 

delay in construction of railway siding. The quantification of the 

claims made by NPL has no meaning and the payment of energy 

charges to NPL is to be strictly in terms of clause 1.2.3 of 

Schedule 7 of the PPA. 

  PSPCL submitted that the need for transporting the coal by 

road arose due to default on the part of NPL in not completing the 

project activities in time and NPL’s contention that it is covered 

under force majeure, is incorrect. The PPA envisages  

transportation of coal by rail only from the mine to the project and 

has no provision for transportation by road. PSPCL reiterated that 

it was the commercial decision of NPL to transport coal from Mandi 

Gobindgarh to the project. PSPCL did not agree to the proposal 

and informed NPL that payment of charges for transportation of 

coal shall be in terms of the PPA. NPL has specifically clarified that 
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its claim is not under force majeure and/or change in law under 

Article 12 and/or Article 13 of the PPA respectively. 

  The Commission notes that NPL’s claim pertains to (i) charges 

for transporting the coal by road through trucks from Mandi 

Gobindgarh/Chandigarh station to the project and (ii) charges for 

surface transportation from the mine to the washery, washery to 

the railway siding and loading onto the rakes, at the mine end.  

  With regard to NPL’s claim for payment of charges for 

transporting the coal by road through trucks from Mandi 

Gobindgarh/Chandigarh station to the project, the Commission 

notes that the said claim rests on NPL’s contention that due to 

delay in the completion of railway siding works at the receiving 

station and apprehending further delay, it was constrained to shift 

the unloading of coal at Sarai Banjara station to Mandi Gobindgarh 

and transport the same by road in trucks to the project to avoid 

delay in declaring CoD of the project. The reasons cited by NPL 

are delay in construction of railway siding and a bridge due to land 

acquisition constraints which NPL attributes to the Govt. of Punjab.  

NPL also attributes the delay in completion of railway siding work 

upon grant of various permissions by railways including 

surface/emergency cross-over. PSPCL has submitted that NPL 

can not escape its responsibility of completing various works of the 

project in time by attributing various delays to other authorities viz. 

Govt. of Punjab and railways. PSPCL has further submitted that 

there is no provision in the PPA for payment of road transportation 

charges and only transportation of coal by rail is payable in terms 

of clause 1.2.3 of Schedule 7 of the PPA. PSPCL has further 

submitted that NPL declared the CoD of the project without 

completing all construction activities and it took a commercial 
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decision to transport the coal by road despite PSPCL having 

responded that payment of coal transportation charges would be 

made strictly in terms of the provisions of the PPA. PSPCL also 

refuted the claim of NPL that Hon’ble APTEL has ruled change in 

law in the case of construction of railway siding stating that the 

same pertains specifically to the increase in scope of work at Sarai 

Banjara station due to consideration of DFCCIL and is in no way 

related to its present claim.   

  Considering the submissions of both the parties, the 

Commission is inclined to rule that road transportation 

charges for transporting the coal from Mandi Gobindgarh/ 

Chandigarh to the project are not payable by PSPCL to NPL in 

terms of clause 1.2.3 of Schedule 7 of the PPA. The 

Commission agrees that it was NPL’s commercial decision to 

declare the CoD without completing all construction activities 

relating to the project. NPL unilaterally decided to shift the 

unloading of coal at Sarai Banjara station to Mandi 

Gobindgarh and transport the same by road in trucks to the 

project without the consent of PSPCL. The delay in land 

acquisition or grant of various permissions by railways can 

not alter the terms of the PPA as such matters are likely to 

occur in large infrastructural projects and supposed to have 

been taken care of by the concerned party. The Commission 

notes that the PPA provides for signing of a separate Fuel 

Transportation Agreement (FTA) between the seller of 

electricity (NPL) and the transporting agency (Railways) 

besides signing of the Fuel Supply Agreement with the fuel 

supplier (SECL). The Commission further notes that the FTA 

has not been signed by NPL with railways without assigning 



Order in Petition No. 52 of 2014 
 

 188 
 

any cogent reason. The Commission also notes that the 

permission for grant of surface/emergency cross-over by 

railways was applied very late by NPL, which, in the opinion 

of the Commission, should have been applied much earlier. In 

the opinion of the Commission, the construction of the 

enhanced scope of works at Sarai Banjara station should 

have been aligned with the commissioning schedule of 

DFCCIL and accordingly the alternative arrangements at the 

Sarai Banjara station for movement of rakes to the project 

should have been made much earlier in time. Under the 

circumstances, the Commission is of the opinion that it is 

between NPL and the railways to sort out the issue and the 

claim, if any, of NPL with regard to non-completion of the 

railways siding works etc. lies with the railways and not with 

PSPCL. The consumers of Punjab can not be burdened for 

default on the part of other authorities.  

  In view of the above, the claim of NPL with regard to 

payment of charges for transportation of coal from Mandi 

Gobindgarh/Chandigarh to the project by road through trucks 

can not be allowed. 

  With regard to NPL’s claim for payment of charges for surface 

transportation from the mine to the washery, washery to the 

railway siding and loading onto the rakes, at the mine end, it may 

be noted that the Commission has not allowed the charges for 

washing the coal by NPL in para 34 (II) above. Consequently, 

any other charge(s) associated with washing i.e. charges for 

transporting the coal from mine to the washery, washery to 

railway siding and loading charges at the siding claimed by 

NPL are not payable by PSPCL. The Commission further notes 
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that payment of surface transportation charges to SECL at the 

mine end are governed by the terms & conditions of the FSA (Coal 

Supply Agreement) signed between NPL and SECL wherein such 

charges are payable by NPL to SECL in terms of clause 9.0 “Price 

of Coal”. As per the said clause, “As Delivered Price of Coal” for 

the coal supplies is the sum of Base Price, Other Charges [which 

includes transportation charges (sub-clause 9.2.1)] and Statutory 

Charges as applicable at the time of delivery of coal. Also, clause 

9.4 of the FSA provides that the entire freight charges, irrespective 

of the mode of transportation of the coal supplied are to be borne 

by NPL. The Commission, thus, observes that the surface 

transportation charges are payable by NPL to SECL in terms 

of above which is part of the delivered price of coal claimed 

by SECL in the bills raised by it for the coal supplied to NPL, 

which are payable/paid by PSPCL. In terms of above, no 

separate surface transportation charges pertaining to mine 

end are payable by PSPCL to NPL. 

IV.  Payment of Energy Charges considering GCV of coal on ‘as    
fired’ basis 

Observations 

NPL’s submissions  

i) In terms of clause 1.2.3 of Schedule 7 of the PPA, the GCV of 

coal is to be taken as the ‘weighted average gross calorific 

value of coal most recently delivered to the Project’. GCV of 

coal is measured by the supplier at the time of loading the coal 

on the wagons at the coal mine (as declared) and by NPL at the 

project before firing the coal (as fired). However, the PPA does 

not provide clarity on which value i.e. “as declared” or “as fired” 

is to be considered in the calculation of energy charges. 
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ii) The typical coal stock maintained at the generating plants is of 

30 days depending on the distance of the plant from coal 

source. The storage of coal and its handling has its 

disadvantages like deterioration in quality due to absorption of 

moisture, oxidation and potential fire hazards. One percent 

oxidation of coal has the same effect as 1% increase of ash 

having the subsequent effect in slippage of GCV of 100-125 

kCal/kg. Due to oxidation, gradual temperature builds up in the 

coal heap leading to spontaneous combustion of coal in storage 

which further deteriorates the quality of coal and due to the high 

volatile matters present in the coal, spontaneous ignition can 

occur. Also, due to absorption of moisture from the atmosphere 

and dousing, the GCV of coal deteriorates and coal stock gets 

depleted. Also there is loss of quantity due to wind.  

iii) In the fuel audit report of PSPCL’s generating stations 

conducted by CPRI, it was brought out that there is a loss of 

about 150 kCal/kg in the GCV of coal due to stocking. A part of 

the CPRI report has been accepted by the Commission and in 

its Order dated 08.10.2012 in petition no. 42 of 2012 (Suo-

Motu), the Commission directed inter alia that for uniform 

measurement of GCV, there will be an adjustment of 145 

kCal/kg per 1% increase in moisture of bunkered coal. As the 

surface moisture of coal supplied by SECL is 5% (approx.), 

GCV of the coal supplied by SECL measured as 4150 kCal/kg 

on equilibrated basis, should be reduced by 725 kCal/kg. 

Therefore, GCV of the coal should be taken as 3425 kCal/kg on 

‘as received’ basis. 

  The Competition Commission of India (CCI) in its judgment 

dated 09.12.2013 in Case No. 3, 11 and 59 of 2012 has 
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recognised that there is a mismatch in terms of the GCV 

claimed to have been supplied by CIL and its subsidiaries and 

the actual GCV supplied. Also,   in the 30th Report of the 

Parliamentary Standing Committee on Energy, Ministry of 

Power dated 24.08.2012, reduction in GCV has also been 

noted. 

iv) In terms of clause 1.2.3 of Schedule 7 of the PPA, the GCV is to 

be determined with respect to the coal delivered. GCV should 

be computed on ‘as fired’ basis and not ‘as received’ basis. 

There is a significant increase in the energy charge with every 

100 kCal/kg drop in GCV. With net heat rate of 2268 kCal/kWh 

and assumed cost of coal as ₹4000 per tonne, the energy 

charges per kWh work out to ₹ 2.16 with GCV 4200 kCal/kg and 

₹ 2.39 with GCV 3800 kCal/kg. 

  NPL is entitled to recover energy charges from PSPCL 

computed on the basis of ‘as fired’ GCV of coal in accordance 

with clause 1.2.3 of Schedule 7 of the PPA read with the CERC 

Tariff Regulations 2009. There is a substantial slippage in the 

GCV of coal due to reasons beyond the control of NPL.  

v) It is reiterated that there is a quantifiable difference in the GCV 

on ‘as fired’ and ‘as received’ basis. Also, clause 1.2.3 of 

Schedule 7 of the PPA specifies GCV of the coal as that 

delivered to the project. There is a gradual loss in GCV from the 

time it is transported to the project and then to the boiler. 

Therefore, for billing, GCV should be considered ‘as fired’ and 

not ’as received’. 

vi) NPL has premised its claim for calculation of energy charges on 

GCV ‘as fired’ on the following grounds: 
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a) The CERC guidelines (2009-2014) allow GCV of coal to be 

 determined on ‘as fired’ basis.  All generating stations in the 

 country including owned by NTPC and PSPCL follow the 

 same.  

(b) NPL can recover the actual cost of coal only if the GCV is 

 considered on ‘as fired’ basis which is the realistic GCV of 

 coal which is used in the boiler to generate heat. 

(c) In case of the Lanco’s Anpara ‘C’ project which was also 

 allotted under case-2 bidding with similar provision for 

 calculation of energy charges, the GCV is considered just 

 before the mill bunker i.e. ‘as fired’. 

(d) The Commission in its Order dated 19.02.2014 passed in 

 petition no. 57 of 2013 refers to joint sampling and testing of 

 coal on both ‘as fired’ and ‘as received’ basis. 

vii) NPL in its affidavit dated 10.09.2015 submitted that PSPCL is 

paying energy charges based on the equilibrated GCV of coal 

delivered by SECL at mine end. NPL ought to be allowed 

payment of energy charges on the basis of GCV of coal on ‘as 

fired’ basis. The PPA does not envisage payment of energy 

charges with GCV of coal on equilibrated basis which is not as 

per prudent industry practice. Doing so does not reimburse the 

actual cost of generation and is violative of section 61(d) of the 

Act. In case of two other projects awarded under case-2 bidding 

i.e CLP’s Jhajjhar power project and Lanco’s Anpara project, 

payment of energy charges is made with GCV of coal on ‘as 

fired’ basis. Moreover, the CERC Tariff Regulations, 2014 and 

Tariff Regulations of the Commission do not mention anything 

with respect to calculation of energy charges based on 

equilibrated GCV.  
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PSPCL’s submissions  

i) With regard to NPL’s contention that GCV should be taken on 

as fired basis, it is submitted that the RfP specifically provides 

as under: 

“2.7.1.4 The Bidder shall inter-alia take into account the 

following while preparing and submitting the Financial Bid: 

1. The Bidder shall quote the Quoted Escalable Capacity 

Charge and Quoted Non Escalable Capacity Charges. The 

bidder shall also quote the Net Quoted Heat Rate 

(kCal/kWhr). No adjustment shall be provided for heat rate 

degradation. In case of Quoted Escalable Capacity Charges, 

the Bidder shall quote charges only for the first Contract Year 

after Scheduled COD of first Unit. 

2.......  

3.The Quoted Tariff in Format 1 of Annexure 4 shall be an all 

inclusive tariff and no exclusion shall be allowed. The Bidder 

shall take into account all costs including capital and 

operating costs, statutory taxes, duties, levies while quoting 

such tariff.  Availability of the inputs necessary for generation 

of power should be ensured by the Seller at the Project Site 

and all costs involved in procuring the inputs (including 

statutory taxes, duties, levies thereof) at the Project Site 

must be reflected in the Quoted Tariff.  

4....... 

5. Bidders shall have the option to quote firm Quoted Energy 

Charges and/or firm Quoted Capacity Charges for the term 

of the PPA, i.e. where the Quoted Escalable Energy Charges 

and/or Quoted Escalable Capacity Charges shall be ‘nil’ for 

all the Contract Years.  

6.The Bidders should factor the cost of the secondary fuel 

into the Quoted Tariff and no separate reimbursement shall 

be allowed on this account.”  

 It was for the bidders including NPL to take into account all 

costs including GCV of coal. The LoA from CIL/SECL provided 
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for supply of Grade 11 (F Grade) coal for the project, which has 

GCV of 4150 kCal/kg. This aspect was deliberated in the 

Commission’s Order dated 19.02.2014. 

ii) NPL while quoting the energy charges had taken into account 

the GCV of coal to be delivered to the project. Clause 1.2.3 of 

Schedule 7 of the PPA provides for payment to be made on 

‘weighted average gross calorific value of the coal most recently 

delivered to the Project before the beginning of month “m” 

expressed in kcal/kg.’ The adjustment now sought by NPL for 

loss in GCV on ‘as received’ and ‘as fired’ is misconceived. 

NPL’s submissions are premised on the basis that individual 

elements of costs have to be taken into account for tariff 

determination, which is misconceived. The tariff for the project 

was determined under section 63 of the Act through competitive 

bidding process. All such aspects and individual costs / 

elements were required to be taken into account by NPL and its 

parent company at the time of bidding. As such, the Orders of 

the Commission passed in tariff determination under section 62, 

report of Parliamentary Committee on Energy etc. sought to be 

relied upon by NPL are irrelevant.  

iii) The PPA provides for the GCV of coal to be considered on ‘as 

delivered’ basis for calculation of energy charges as against ‘as 

fired’ basis claimed by NPL, such that the impact of loss of GCV 

of coal from the time of its delivery to the project upto its firing is 

passed on to PSPCL. This is misconceived.  

  PSPCL is duly paying the cost of coal with GCV as billed by 

CIL/SECL where it is delivered to the project at the delivery 

point. In the absence of any provision of the PPA, NPL can not 

claim payment of costs from PSPCL and the consumers of 
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Punjab alleging loss of GCV of coal, incorrect GCV supplied by 

CIL/SECL etc. 

iv) In reply to NPL’s affidavit dated 10.09.2015, it is submitted that 

the claim of NPL is a departure from the claims made in the 

original petition. The issue raised in the petition was that GCV is 

to be taken on ‘as fired’ basis. Under which head the present 

claim is being made is not understood. Clause 1.2.3 of 

Schedule 7 is very clear and provides for 'weighted average 

gross calorific value of the coal most recently delivered to the 

Project before the beginning of month `m’ expressed in kcal/kg.' 

The PPA envisages that GCV will be computed on as delivered 

to the project. The coal is delivered to the project at the point of 

delivery as per the FSA. As per the bidding documents, it was 

for the bidders including NPL to take into account all costs in 

the bid, apart from what is specifically agreed to be paid on 

actual basis by PSPCL. The conscious and specific expression 

used with regard to the GCV is ‘average gross calorific value of 

the coal most recently delivered to the Project’. The expression 

used is not ‘at the Project’. The above is in contradistinction to 

the definition of F
COAL

n pertaining to cost of coal, wherein the 

expression used is ‘to and at the Project’. The above 

establishes the following: 

a) The situs of ‘to the Project’ is someplace different from ‘at the 

Project’. Both the expressions obviously do not refer to the 

same place otherwise there would be no purpose in the 

specific term being used ‘to the Project’ and ‘at the Project’ 

separately. 

b) Every term in an agreement needs to be given effect to and 

specific terms used cannot be rendered otiose. If the term ‘to 

the Project’ is interpreted to mean at the project site, the term 
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‘to and at the Project’ would be rendered otiose and 

redundant. The same term ‘to the Project’ would have then 

been used. 

c) The term ‘at the Project’ obviously refers to the project site 

whereas ‘to the Project’ refers to when the delivery is made 

and the risk and title passes on to the Project. 

d) When the term ‘at the Project’ is used, the said definition also 

includes the transportation and unloading of coal. This itself 

establishes that ‘at the Project’ is after transportation of coal 

from the coal mine to the project site. In contradistinction to 

the above ‘to the Project’ is before transportation of coal, 

where the risk and title over the coal passes on to the 

Petitioner. The above makes it abundantly clear that the term 

‘to the Project’ does not mean at the project site but only 

refers to the place where the coal is delivered and the title 

and risk over the coal passes on to the petitioner. 

v) The Tariff Regulations notified by the CERC or the Commission 

are not applicable in this case. Also, the terms of agreement in 

case of CLP’s generating station at Jhajjhar and Lanco’s 

Anpara power project are different and can not be made 

applicable. The entire petition proceeds on the misconception 

that the actual elements or costs have to be reimbursed to NPL, 

which can not be allowed. 

Findings  

NPL submitted that in terms of clause 1.2.3 of Schedule 7 of the 

PPA, the GCV of the coal is to be considered as the weighted 

average gross calorific value of the coal most recently delivered to 

the project. The GCV is measured by the supplier of coal (SECL) 

at the time of loading (as declared) and by NPL at the project 

before firing (as fired). It is the case of NPL that the PPA does not 

provide clarity as to which value of GCV is to be considered for 

calculating energy charges. NPL contended that GCV should be 
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considered ‘as fired’ and not ‘as received’ and that the 

aforementioned clause read with CERC Tariff Regulations, 2009 

entitles NPL to recover energy charges from PSPCL accordingly. 

NPL further submitted that the quality/quantity of coal deteriorates/ 

depletes during storage at site due to reasons beyond its control 

i.e. wind, absorption of moisture, etc. and oxidation which also 

sometimes leads to spontaneous combustion of coal. NPL further 

submitted that the fuel audit report of PSPCL’s generating stations 

conducted by CPRI brings out that there is a loss of about 150 

kCal/kg of GCV due to stocking. NPL has referred to the judgment 

dated 09.12.2013 of the Competition Commission of India bringing 

out that there is a mis-match of the GCV claimed to have been 

supplied by CIL & its subsidiaries and the actual GCV supplied. 

NPL has brought out that 30
th
 report of the Parliamentary Standing 

Committee on Energy has noted deterioration in the GCV. NPL 

has also referred to the directions of the Commission in Order 

dated 08.10.2012 in petition no.42 of 2012 (suo-motu) with regard 

to adjustment of GCV due to increase in moisture in the bunkered 

coal. NPL has further submitted that CERC Regulations, 2009 

allow GCV of coal to be considered on ‘as fired’ basis and all 

generating stations of NTPC and PSPCL follow the same leading 

to recovery of actual cost of coal. Also, in case of Lanco’s Anpara 

‘C’ and CLP’s Jhajjhar power projects allotted under similar terms, 

the GCV is considered on ‘as fired’ basis. NPL has contended that 

the Commission in its Order dated 19.02.2014 in petition no. 57 of 

2013  refers to joint sampling and testing of coal on both ‘as 

received’ and ‘as fired’ basis. PSPCL is making payment of energy 

charges considering GCV of coal measured on equilibrated basis 

(at the mine) which is violative of section 61(d) of the Act. The 
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CERC Tariff Regulations, 2014 as well as Tariff Regulations of the 

Commission do not mention that energy charges are to be 

calculated with equilibrated GCV.  

In response to NPL’s contention that GCV should be considered 

on ‘as fired’ basis, PSPCL while referring to the provisions in the 

RfP submitted that the bidders were to take into account all costs 

including GCV of coal while submitting the bids. PSPCL further 

submitted that the LoA issued by CIL/SECL provided for supply of 

Grade 11 (F Grade) coal for the project which has a GCV of 4150 

kCal/kg and the Commission deliberated upon this aspect in its 

Order dated 19.02.2014. PSPCL, referring to clause 1.2.3 of 

Schedule 7 of the PPA, has contended that NPL while submitting 

its bid took into account GCV of coal on ‘as delivered’ basis to the 

project for quoting energy charges. PSPCL submitted that NPL 

has premised its submissions on the basis that individual cost 

elements have to be considered for tariff determination and sought 

adjustment for loss in GCV of coal on ‘as received’ and ‘as fired’ 

basis, which is misconceived. PSPCL submitted that the tariff for 

the project was determined under section 63 of the Act through 

competitive bidding process and all such aspects and individual 

costs / elements were required to be taken into account by NPL’s 

parent company at the time of bidding. As such, the Orders of the 

Commission passed in case(s) of tariff determination under section 

62, report of Parliamentary Committee on Energy sought to be 

relied upon by NPL are not relevant. PSPCL has argued that the 

PPA provides for considering GCV of the coal to be considered on 

‘as delivered’ basis for calculating energy charges as against ‘as 

fired’ basis claimed by NPL. As per PPA, the impact of loss of 

GCV of coal from the time of its delivery to the project upto its firing 
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is not to be passed on to PSPCL. PSPCL is making the payment 

of energy charges on the basis of cost of coal with GCV as billed 

by CIL/SECL to NPL where it is delivered to the project at the 

delivery point as per FSA. In the absence of any enabling provision 

in the PPA to claim additional payment from PSPCL alleging loss 

of GCV of coal and/or on account of SECL actually supplying coal 

of lower GCV than committed by SECL, is not permissible. PSPCL 

submitted that expressions used in clause 1.2.3 of Schedule 7 of 

the PPA are clearly distinctive. While the expression used for 

defining the actual cost of purchasing the coal is ‘...... weighted 

average actual cost to the Seller of purchasing, transporting and 

unloading the coal most recently supplied to and at the Project 

before the beginning of month.....’, the expression used with regard 

to GCV is '.........weighted average gross calorific value of the coal 

most recently delivered to the Project before the beginning of 

month `m’ expressed in kcal/kg.' PSPCL has argued that the 

difference in language used for cost of coal is consciously different 

than the one used for GCV. The coal is delivered to the project at 

the point of delivery as per the FSA. The above makes it 

abundantly clear that the term ‘to the Project’ does not mean at the 

project site but only refers to the place where the coal is delivered 

and the title and risk over the coal passes on to NPL. The PPA 

envisages GCV to be computed ‘as delivered’ to the project. Thus, 

as per PSPCL, the GCV of coal to be considered for payment of 

the energy charges payable to NPL is the one mentioned in the 

SECL/CIL bills raised to NPL for payment of cost of coal. 

 Considering the discussion above, the Commission is of 

the considered opinion that GCV of coal to be considered for 

calculating energy charges, should be of the coal delivered by 
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SECL to NPL at the delivery point as provided in the Coal 

Supply Agreement signed between SECL and NPL. Thus, the 

rational interpretation of the relevant provisions in the PPA 

would be that PSPCL is liable to make payment of the coal 

cost component in the monthly energy charges on the basis 

of the bills for the cost of coal raised by SECL to NPL with 

GCV mentioned therein.  

Accordingly, the Commission holds that PSPCL is making 

the payment of the monthly energy charges to NPL correctly 

in terms of the PPA.  

V.  Payment of liaisoning charges, charges for third party analysis 
of coal and transit & handling charges 

Observations  

Liaisoning charges 

 NPL submitted that it entered into a contract on 30.10.2013 for 

coal washing and associated logistics services with Spectrum Coal 

and Power Limited. The scope of the work includes liaison 

between NPL, SECL, railways and other statutory authorities for 

necessary approvals. Also, in case of dispute with 

SECL/CIL/Railways etc., the contractor is to advise and assist NPL 

in resolving the same. In addition, the contract provides for co-

ordination with Railways/Govt. Authorities/Community. NPL 

submitted that entering into such an agreement is necessary to 

ensure timely availability of coal, loading, maintain quality 

standards, minimize transit losses, effective supply of coal leading 

to improved efficiency in terms of fuel costs. As per industry 

practice, liaison agents are appointed to ensure quality and 

quantity of coal being supplied. CPRI conducted a fuel audit of the 

generating stations of PSPCL wherein expenses with regard to 
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liaison agents were identified as one of the components of coal 

cost. The operative portion of the report of CPRI is reproduced 

below:  

“…While the audit of quantities of coal are in order, a drop in GCV 

is observed between the receipt and bunkered quantity beyond the 

normal deterioration. The process needs to be improved to 

minimize the drop in the GCV of receipt coal and bunkered coal to 

150 kcal/kg. A number of measures have been suggested for the 

coal yard and for the monitoring process of coal quality..........…” 

 NPL further submitted that this issue has also been considered 

by Hon’ble APTEL in its judgment dated 01.04.2014 in Appeal No. 

217 of 2012 - DPSC Ltd. vs. WBERC, wherein it was held: 

“31. Summary of our findings: 

i) According to the Regulations the fuel cost would include the fuel 

quality assurance service cost and fuel delivery assurance cost. 

Therefore, the Appellant is entitled to obtain fuel quality/quantity 

assurance service and claim expenditure incurred on these 

services subject to prudence check by the State Commission, both 

regarding value addition of such services and reasonability of the 

amount of incentive to be paid. 

ii) In these cases, the Appellant has incurred expenditure on 

quality/quantity assurance services by means of providing 

incentive to the coal transporter. We give opportunity to the 

Appellant to present its case before the State Commission for 

quality assurance service for Dishergarh for FY 2008-09 and 

quantity assurance service rendered by the coal transporter for 

both the power plants for FY 2008-09 and 2009-10 and the State 

Commission shall consider the same after prudence check as per 

the directions given by us in paragraph 29 of this judgment.” 

 NPL has contended that an expense of ₹ 0.11 crore has been 

incurred as liaisoning charges from February 2014 till filing of the 

petition and submitted that cost incurred for liaisoning is justified 

and needs to be recovered as a valid component of fuel cost for 
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smooth operation of the project. NPL, in response to PSPCL’s 

submissions that it is claiming these charges as in case of cost 

plus tariff, submitted that in terms of Article 1.2.3 of Schedule 7 of 

the PPA, it is entitled to the landed cost of the fuel at the project 

and the liaison charges are a part of the landed cost of fuel. Also, 

PSPCL approved the billing format provided by NPL in which such 

charges were included as a part of the energy charges. In view of 

the same, rejection of NPL’s claim on account of liaisoning 

charges by PSPCL is unlawful. 

 In response to NPL’s claim for payment of liaisoning 

charges, PSPCL submitted that the claim of NPL for liaisoning 

charges to ensure quality and quantity of coal is misconceived. 

Factually, there is no such requirement under any law for entering 

into a liaisoning agreement. Neither the CPRI Report dated 

13.08.2012 nor the judgment dated 01.04.2014 of Hon’ble APTEL 

in DPSC Ltd. vs. WBERC have any application to the present 

case. The CPRI Report or the judgment of Hon’ble APTEL (read 

with the Regulations framed by the WBERC which itself allowed 

such charges as a pass through) pertain to tariff determination 

exercise under section 61, 62 & 64 of the Act. Payment of 

liaisoning charges are not mandated under any law and cannot 

considered as pass through as per the provisions of the PPA.  

 The PPA has been entered into pursuant to discovery of tariff 

through the competitive bidding process under section 63 of the 

Act. In such a case, it can not be that each and every cost that 

NPL incurs, can be allowed by the Commission as a pass through 

in the consumers’ tariff. The increase in tariff can be either under 

force majeure or change in law only. NPL is claiming the amounts 

without classifying the head under which such a claim has been 
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made. PSPCL in its filings dated 16.06.2015 reiterated that there is 

no provision in PPA which entitles NPL to claim liaison charges of 

₹ 1.2 crore (updated). 

Third party analysis 

 NPL submitted that third party analysis of the coal at the project 

is necessary to determine the quality and GCV of coal received. 

Instances have been observed, wherein the actual GCV of coal 

received at the project is lower than the declared GCV of coal 

supplied by SECL. Since quantity of coal required to generate 

electricity varies with the GCV of coal, difference between ‘as 

declared’ and ‘as fired’ GCV of coal has an impact on the energy 

cost. Consequently, it is imperative for NPL to carry out third party 

analysis of the coal received at the project which also helps it to 

plan the fuel stock and supply. The CPRI report on fuel audit of the 

generating stations of PSPCL submitted to the Commission 

specifically recommends third party testing of coal at the 

generating stations. Pan India, this practice is gaining ground. 

 NPL contended that it incurred an expense of ₹ 0.12 crore on 

third party analysis of coal received at the project from February 

2014 till filling of the petition and submitted that such expenses are 

payable by PSPCL.  

In response to the claim of NPL for payment of charges incurred 

by it for third party analysis of coal received at the project by 

PSPCL, PSPCL submitted that NPL’s claim is misconceived and 

without merit. PSPCL further submitted that NPL is claiming these 

charges as if tariff for its project is being determined by the 

Commission on cost plus basis and any and every such cost is to 

be a pass through. PSPCL contended that payment of third party 

analysis charges is not a mandate under law. Neither there is any 
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provision in the PPA for payment of such charges nor PSPCL    

has ever agreed to pay the same. PSPCL  has  argued  that  in the                                                          

instant case, the tariff having been determined under section 63 of 

the Act, no charges are payable unless such charges are 

specifically provided in the PPA. 

Transit & handling loss 

NPL submitted that the project is a non-pit head generating station 

and the coal for the project is transported from SECL mines to the 

project. The supply chain includes:  

a) Transporting coal from the colliery to the washery and after 
 washing to the railway siding of the mine by road  

b) Transportation from mine railway siding to Mandi  Gobindgarh/ 
 Chandigarh station by rail 

c) Transportation of coal from Mandi Gobindgarh/ Chandigarh 
 station to the project by road. 

d) Unloading and stacking of coal in the Coal Handling Plant at 
 project. 

e) Reclaiming   and   loading  of   the   coal   to   the   conveyor  for 
 feeding to the boiler. 

 NPL further submitted that at every stage, there is some loss of 

coal on account of transit and handling i.e. loss of quantity due to 

factors like spillage and theft. As clause 1.2.3 of Schedule 7 of the 

PPA entitles NPL to claim landed cost of coal, it is imperative to 

factor in a normative quantity on account of such losses. The total 

expenses incurred till June 2014 on account of transit and handling 

loss is ₹ 1.64 crore.  

 NPL has requested the Commission to prescribe a normative 

transit and handling loss for the project, otherwise it will lead to 

under recovery of energy charges which will be contrary to section 

61 of the Act. NPL further contended that CERC has allowed 

transit and handling loss of 0.8% in case of non-pit head 
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generating stations. The same has also been contemplated by 

CPRI in its fuel audit report dated 13.08.2012 of PSPCL’s 

generating stations. 

 In response to NPL’s claim for payment of charges incurred on 

account of transit and handling loss, PSPCL submitted that the 

tariff including the energy charges were quoted by NPL under a 

competitive bidding process after taking into account all factors. 

PSPCL further submitted that it is preposterous on the part of NPL 

to request the Commission to specify a coal transit loss as per 

section 61 of the Act. Section 61 of the Act has no application 

when the PPA has been entered into under section 63 of the Act. 

In the instant case, the Commission is not undertaking any tariff 

determination under section 61, 62, 64 of the Act. PSPCL argued 

that the adjudication under section 86 (1) (f) of the Act is only on 

account of force majeure and change in law and unless NPL 

proves that the transit and handling losses fall under force majeure 

or change in law, the same can not be looked into by the 

Commission as in the present proceedings. PSPCL submitted that 

NPL has claimed these charges in terms of clause 1.2.3 of 

Schedule 7 of the PPA, whereas the said provision nowhere deals 

with the same.  

Findings  

The Commission has gone through the submissions made by 

NPL and PSPCL in respect of the claims of NPL for liaisoning 

charges, charges for third party analysis of coal at the project 

and charges incurred on account of transit & handling loss. 

The Commission notes that the tariff for the NPL’s project 

was determined under section 63 of the Act through 
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competitive bidding process. As per the PPA, the tariff 

including the energy charges is payable as per clause 1.2.3 of 

Schedule 7 of the PPA. The Commission is of the considered 

opinion that the said clause does not cover the payment of 

such expenses separately, in addition to the cost of coal paid 

by NPL to SECL, transportation charges paid by NPL to 

railways and unloading charges provided for thereunder. The 

Commission finds that neither there is any specific provision 

in the PPA for computing monthly energy charges 

considering any of the aforesaid charges nor did PSPCL, at 

any stage, agreed to pay such charges to NPL separately. As 

per the Commission’s interpretation of the provisions in the 

PPA, such charges are not payable additionally by PSPCL. 

The CPRI report dated 13.08.2012 and the judgment of Hon’ble 

APTEL dated 01.04.2014 relied upon by NPL for claiming 

liaisoning charges are applicable in the context of tariff 

determination under section 61, 62 and 64 of the Act read with 

the Regulations framed by appropriate Commission whereas 

in the instant case, the tariff has been determined under 

section 63 of the Act on conclusion of the competitive bidding 

process. With regard to NPL’s request for specifying transit & 

handling loss, the Commission is of the opinion that the same 

can not be done as the tariff has been determined under 

competitive bidding process. The Commission is of the view 

that allowing any of the above charges, at this stage, would 

be unfair to other bidders who participated in the bidding and 

tantamount to vitiating the competitive bidding process. 

 In view of the above, the Commission holds that the 

claims of NPL in respect of the liaisoning charges, charges 
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for third party analysis of coal at the project and charges 

incurred on account of transit & handling loss of coal are not 

allowable under the provisions of the PPA. 

 The petition is disposed of in terms of the above. 
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